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+ oy the gentlemen n 1 1 have to return 
my beſt thanks for their ready and friendly com- 
- mutijcations: It is beſides a duty Lowe them, TY 
explicitly the rules by which 1 have been guided 1 in 
| exerciſing a diſeretion of ſorne/delicdey; in omitting, 
© altogether, or inſertipg, in à "comprefſed "form, 2 
ſtatement of the arguments in the ſeveral caſes. 5 
On proofs of property, and on queſtions” f 
mere fact, I have uſually omitted the arguments 5 
retaining them only in general ſo far as any poſition: of 
law, or any reference to authorities, or ady geberal - 
principle came into diſcuſſion; and fo far as might-, . 
ſerve to ſhew the points to which the attention of the 2 5 
Court was principally directed. "Under theſe Nmita- 
tions, I muſt often run the riſk of weakening the force 
of their obſervations by my own conſtrained mannet of 
repreſenting them; I muſt, therefore, beg their pardon 
for this liberty, as a public acknowledgment to e, bs: 
and as an intimation to the Reader in what manner 
he is to conſider the eg a of tbe. MY in y 
Reo: 
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2 Mis was a caſe of 2 ſhip ſailing under Pruſſan An enemy's 
1 5 veſſel oſtenſiblx 
4 colors, and taken on a voyage from Amſterdam transferred and 


1 to G/tenland, laden with ſtores aud other neceſſary the enemy's 
is articles for the Greenland fiſhery. —— 
A dm ves given for Mr. Brower a | merchhai of i” | 
q |  Emibden. # 8 | 5 ä 4 


% 


25 For the Captors; Ihe King 10. and Kl —This 
8 is one of a claſs of eaſes in which the Durch have at- 
tempted to protect their fiſheries, by transferring to 4 
neutral merchants the pretended property of their veſ- 
ſels. Every ſact in the caſe ſuggeſts ſuſpicion of fraud 
. The former owner contin ed to conduct the con- 
vox. 1. if cerns 
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5 0 cerns of this veſſel in the nominal character of agent: : 
3 kc former maſter continued in command; the ſhip 
| 6th, + continved in her former trade; and was deſtined ulti- - 
ny mately on this voyage to the ſame port, that had > - 

the conſtant port of her returns for twenty years. 

All the parties on whom the claim can reſt for ſup- 

port are diſcredited by their own conduct. The 

magiſtrates of Embden have veakened the authority | 

of their certificates by their facility in granting them. 

Mr. Brower has forfeited his claim to belief, by pro- 

curing from theſe magiſtrates a certificate of the 

maſter's feſidence, which the maſter himſelf codtri- 
# dicts: the maſter believes the whole to have been a 
fraudulent tranſaction; he ſuſpects all the papers to 
have been colorable; and confeſſes the muſter- roll 
to be in his own knowledge falſe, 
But, were the transfer real, the law of nations 
would not Juſtify ſuch a tranſaction: there are rights 
to be maintained by belligerent nations, as well as 
interefts to be purſued by neutrals, and it. cannot. be 
required on any principle of juſtice, that powerful. 
belligerents ſhould concede to neutral nations a right 
to interpoſe and reſcue from their hands, a principal 
branch of the commerce of their enemies, At the very 
moment, when it is about to fall a certain conqueſt 
to the ſuperiority of their arms: on theſe grounds, 
as well on Zefe# of title as on Principles of late; and 
more ſtrongly on both; this veſſel 18 n * bog 
mediate condemnation. | i 


q 1 For the Claimant, Lawrence and Swatey—The 
| argument for the captors has been directed more 
againſt the credit of individuals, than to the merits of 
the 
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the caſe: with this view a forced and unnatural con- 
ſtructioi has been put upon ſome parts of the tranſ- 
action. The magiſtrates of:Embden have been im- 
plicated as parties, and charged with lending their 
countenance too lightly, when in truth they certify not 
their own conviction, nor even an opinion, but ſim- 
ply the facts that had taken place, and the particular 
proof that Mr. Brower had exhibited of his title be- 
Fore them. Their act was merely miniſterial, ex- 

erciſed without an option, and without a bias to in- 


-neutrals have been allowed © far to avail thermſelves 
of the difficulties in which the commerce of belligerent 
nations becomes neceſſarily involved, as to purchaſe 
their ſhips: if the purchaſe d A Dutob veſſel was free 


in common with adventurers of all other nations: 
and if he reſorted to Holland ſor à market, it was 
only becauſe that country afforded à better pt ice than 
could be obtained at Duden or Hamburgh.: The 
tranſaction therefore cannot be impeached on princi- 
ples of public law; And as to the proofs of the facts of 
transfer, the moſt that can be objected on that point, 
is, that the depoſitions are in” foe reſpects contra- 
dictory to the ſhip's papers: but this objection is 
again weakened by the looſe and inconſiſtent manner 
in which the maſter has made his depoſitions: theſe 
contradictions however at the utmoſt conſtitute only 
one of thoſe caſes of doubt, in which it is peculiarly 
the ow of Sous f „ to VE, ies IE 
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fluence their conduct: through the whole of this war, 
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to Mr. Brower, the Greenland trade lay open to him 
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„ Jupomant. n N i (76s a 
Sir . N <a. ſhip ailing under Prof. 
Ha colors, and taken on the th of May 1798, on a 
voyage from Amt erdam to Greenland : there was no 
cargo on board, but the veſſel was fitted out with ſtores 
neceſſary for the Greenland ſiſnery. The claimant is 
Mr. Eeter Brower, of Embden ; and the cauſe comes 
on to be decided by me, on the only evidence that can 


regularly be produced in the firſt inſtance, on the * 
papers, and the preparatory examinations. 


There have been three ontefCrexamiged,thoniaſter, | 


the mate, and another ſeaman; and as ſome remarks 


haye been made on their credit, I muſt obſerve that 
evety preſumption is to he entertained, à priori, in 


favor of their evidence: they are perſons, (who have 


no intereſt chat I can diſcover. i in the condemnation. of 
this veſſel: whatever intereſt-they can have, muſt be 
on the other ſide: they muſt be concerned to defend 
their own employment and occupation in this com- 


- merce.; and they have alſo the natural prepoſſeſſion in 
favor: of their employers; I cannot thereſore but 
conſider them as witneſſes moſt favorable to the claim- 

ant. But the maſter in particular is ſaid to be diſ- 

credited, by the contradictions occurring in his evi- 
dence; he is repreſented to have ſaid, he knows no- 
thing of a bill of ſale; while another witneſs depoſes, 
that < he told him there was a bill of ſale:ꝰ now I can- 
not conſider this to be a contradiction in any degree 
important: the maſter ſays, the ſhip had been ſold, and 
. therefore he cannot be underſtood to ſpeak againſt the 


exiſtence of a bill of ſale. In ſwearing that he knows 


nothing of ſuch an inſtrument, I conſider him to ſay 


no more than that he knows not where it was exe- 
| cuted, 
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eoted, or by whom; or before vhm or upon what 
conſiderations ;+ he means only to diſclaim: all par- 


ticular and private knowledge of it. It is urged 
againſt him as another contradiction; that he ſays, 


et he had his inſtructions only from a perſon reſident in 


« Holland; whillt- there appear amongſt the "ſhip's 


papers, two ſets of inſtructions expreſsly' purporting | 


to have been received from Mr. Brower of Embden. 
But theſe papers ſcarcely deſerve the name of in- 
ſtructions 3 they are as general, vague, and formal 
papers as could poſſibly be executed; they Jeave every 
thing relative to the voyage to be filled up by others: 


in one of them, a letter from Mr. Brotoer bearing ; 


date Feb, 1797, Mr. Browsr expreſſes ; a general in- 
tention of employing his veſſel in the Dutch Green- 


land trade, and aſſigns his reaſons for it, but men- 


tions not a word of money, or of the courſe of ſup- 
plies by which ſuch a trade was to be carried on: the 
other is alſo a letter from Mr. Brower, but equally 
uninſtroctive, and therefore ſtrongly. confirms 'the 


Ss... 9; 
#79. 5 | 


8 


maſter in that part of his evidence; in which he ſays, 


he was to reſort to ſome other perſon for inſtructions: 
I ſhall therefore conſider this perſon as by no means 
diſcredited by theſe inſtructions. 4 

What then is the reſult of his evidence? He 
ſays, he was born in Holland; that he had always 
© been a ſubject of the Batavian Republic, but 
ce thinks from a paper which he received from 
© Embden, that he is now a ſubject of the King 


« of Pruſſia; he acknowledges, that he never 


« was at Embden, nor ever took any oath of al- 


c legiance to the King of Pruſſia; he ſtates, that 


he was well acquainted with the ſhip now called-the 
pe 8 B 3 « Vigitantia; 
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ce ieilantias that her name was formerly the 2 bung 
« Peter, but it had been changed about two years 
ec before he took poſſeſſion of her at Amſterdam ; that 
e ſhe had always been employed in the Greenland 
et trade, and had conſtanly delivered her cargoes at 
« Amſterdam; that Jean Wart was the owner; that 
, Fart appointed him to the command, and fitted 
him out for the preſent voyage; that he ſailed by 
e the directions of Wart from Amſterdam, and was to 
ee have returned thither, and to have delivered his 


« cargo to him; that he believes none of the papers 


« are true and fie on board the ſhip, but xNows the 


ce muſter-roll to be falſe: He ſays further, © that a 
<« ſale was made of this veſſel two years ago by Simeon 
« G, Wart; but that he believes the ſame to have 
ce been only a colluſive fale, to conceal the true 
<« property; and that if reſtored ſhe, will, in his 
< belief, belong to Wart and no other perſon.” — 

In this- account he is confirmed by two other 
witneſſes, aſſigning nearly the ſame reaſons for the 
ſame belief. 

-So ſtands the caſe on the preparatory examina- 
tions; but there are papers on board which ſpeak 
a very different language: theſe I ſhall now con- 
ſider—The ſhip muſt have been transferred in 1796 ; 
for the maſter was examined pretty early in the preſent 
year, and he ſays * the ſale was made two years ago; 
but the earlieſt paper is dated February 1797.— 
It is the- letter before mentioned, as containing in- 
ſtructions from Mr. Brower to this maſter. There is 
alſo a certificate of the ſame year in which the ma- 
giſtrates of Embden certify, that Brower had made oath 
ce ln them, that the ſhip belonged to him as joint- 

_ © owner, 
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* owner, and that he had made proof of his property, by 
cc what is called a legal bill of ſale.” . Theſe are the only | 
papers of 1797. In 1798 chere is the Embden paſſy 
port granted to Mr. Brower: there is alſo a letter from 
Brower to the maſter, bearing date the zoth of Feb. 
1798, with inſtructions to follow, as fully as poſſible, 
bis orders. There is beſides a certificate © that 
« Gerritz is a fellow-inhabicant of Enb den; he having 
ce hired a lodging in that city:“ and chere is the leaſe 
of theſe premiſes demiſed to him from the 1ſt of Marcb 
1798 to the 1ſt of March 1799. 


Now undoubtedly between theſe two ſpecies of evi- 


The 
ViG1LAN TIAs 


. 
1795. 


dence, the depoſitions and the documents, there is a 


repugnance; and it is argued, that therefore the con- 


viction of the Court muſt be kept in equilibrio till ic 
can receive farther proof: I admit this is a general 
rule of the Court of Admiralty ; but it is a rule by no 

means inflexible ; it is liable to many exceptions ; the 

exceptions may ſometimes be in favor of depoſitions, 
and ſometimes, though more rarely, on the fide. of 
the documentary evidence. A caſe may exiſt, in 
which the witneſſes may appear to ſpeak with ſuch a 
manifeſt diſregard to truth, that the Court may decide 
in favor of papers bearing upon them all the charic- 
ters of fairneſs and veracity, On the other hand it 
may happen, and does more frequently happen, that 
the papers may betray ſuch a taint and leaven of 
ſuſpicion on the face of them, as will give a decided 
preponderancy to the teſtimony of the witneſſes ex- 
amined, eſpecially if theſe witneſſes give a natural ac- 
count of the part they took in the tranſaction, and 
in a manner ſo diſtinct and clear, as to carry with it 
every degree of moral probability. The propriety of 


B 4 | this 


* The 
VIGILANTIA. 


_ this practice will be beſt illuſtrated by an example: 
Let us ſuppoſe* the caſe of a ſhip furhiſhed with 
documents, before there has ariſen any apprehenſion, 


of ſuſpicion againſt the documents. But on the 


henſion of a war, when the documents are compoſed: 


imine; which ſuſpicion may be increaſed by their 


ſuſpicions will be ſtill further increaſed, if the pro- 


all or any of theſe circumſtances muſt diveſt the 
papers of their natural credit ;—let us ſee then how 


were picked up in the harbour of the enemy. —In a 
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of a war; there could then be no reaſon for the in- 
troduction of fraudulent papers: fraud is always in- 
convenient, and ſeldom adopred as a matter of choice: 
under ſuch circumſtances there is no particular ground 


other ſide, ſuppoſe that there is a war, or the appre- 


here in that decided, or in that doubtful ſtate of 
things, they become ſubject to ſome ſuſpicions in 


having paſſed through the enemy's hands.—The 


perty to which they relate has continued under the 
management and direction of the enemy. And if 
in addition to all this, they carry ſuch contradictions 
or difficulties on the face of them as cannot be ex- 
plained, admitting the matter to be a fair tranſaction; 


the papers in the preſent caſe will bear this teſt ; they 
are papers compoſed during a war, on the very ſpur 
of the occaſion : they purport, that a ſbip belonging 
to the enemy was at that time transferred ; but it 
appears that the management of her concerns ftill- 
contiuͤued in the hands of the former owner; that 
ſhe failed from a Dutch port, where ſhe had been 
confined, for want of employment, with an intention 
of returning to that Dutch port only; that the 
Dutch maſter continued in command, and the crew 


word, 
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word, there i is no circumſtance i in the whole hiſtory of 


this veſſel which connects her with any neutral owner-. 
ſhip, excepting the ſingle averment contained in n 


that there bad been a transfer. 


So much for the external credit of theſe papers, ſa 
far as it can be eſtimated from all the circumſtances 


The 
. eee 


— 


. 6, 
ha 


with which they are connected. I will now take a view 


of their internal charater.——The firſt paper is a letter 


from Brower to the maſter, bearing date in 1797; it is 


ſaid to be the proper beginning of the correſpondence 
of an owner, and ſets out with ſtating his intention of 


employing the veſſel, and this man as maſter, in the 


Greenland trade :=and if this was the beginning of 
ſuch a correſpondence, we might naturally expect that 
it would have been followed by a chain of detailed and 
particular communications; but nothing like it no- 
thing follows, till in the next year there is another letter 
from the ſame perſon enjoining the maſter to purſue bis 
directions: but no directions are produced; and the 
maſter poſitively ſwears, that he received no orders, 
except from the former Dutch owner. — Another 
paper, is, the muſter- roll; and this is confeſſedly 


falſe; it ſtates the mariners to be all neutrals, when + 
in truth, by the maſter's own confeſſion, fourteen of 


them were Dutchmen, picked up at Amſterdam.— 
This inſtrument then contains a repreſentation that is 
falſe, and therefore in ſome degree leſſens the credit 
of the other papers found on board. 

There 1s another paper alſo, which I conſider to be, 
in the ſame Point of view, very material: it is the leaſe 
of the lodging at Emden to the maſter. In what pro- 
portion truth is mixed up in the compoſition of this 
document, appears from the confeſſion of the maſter, 


who 
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who ſwears that he, gever was at Embden.in his life ; 
that he never took the oath of allegiance;to the King of 
Pruſſia; and that he had no knowledge of his preteaded 
employer, Mr. Brower. Connected with this laſt 
Paper is another, of which I ſhall find ſome difficulty 
to expreſs myſelf with entire propriety :. it is a certifi- 
cate of the national reſidence of the maſter, under the 
ſeal of the magiſtrate of Embden. Now meaning to 
ſpeak with all the reſpe& which is due to perſons in 
public ſtations, I cannot but accede to the obſervation, 
that where a magiſtrate merely certifies, that another 
perſon has formally appeared before him, and has 
given ſuch a repreſentation of any fact; the falſehood 
of that repreſentation founds no imputation againſt 
the magiſtrate who has granted ſuch a certificate. 
But on the other hand, ' conſider what that certificate 
is; the magiſtrates therein certify, © that the ſaid Fan 
Gerrit is their fellow-inhabitant, he having hired 
te a lodging at that place; and they declare, < that 
te they certify this at the requeſt of the ſaid Jan 
« Gerritz.” Yet he himſelf poſitively ſwears, © that 
che has no acquaintance with any part of the Pruſſian 
« dominions, and never was at Embden in his life,” 

Noy in what manner or by what means this certificate 
has been procured, whether by impoſition on the ma- 
giſtrates, or whether by ſome inaccuracy on the part of 
the magiſtrates themſelves, it is impoſſible for me to 
conjecture; but I mult add, that inconveniences from 


this kind of conduct may be likely to attach on the 
inhabitants of that city, if not prevented by thoſe who 
have the public care of that place, in guarding againſt 
practices of ſuch a nature. I ſhould be extremely 


ſorry to ſuppoſe that any body of magiſtrates ated in 
their 
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their due conduct with an inſufficient ſenſe of public The 
duty, and of that guarded honor and integrity which. 
belong to public ſituations, and without - which, the Mov. ech, 
-intercourſe of mankind in different ſtates cangot. con- * 
veniently be ſupported; and I therefore only deſire 
that it may be intimated to the magiſtrates of Zmbden, 
that there js a danger of a ſurpriſe on their vigilance | 
in theſe matters; and that it concerns the public 
intereſts of that place, to have that vigilance more la- 
boriouſly exerted againſt impoſitions of this ſort im- 
poſitions which I muſt conceive to have been prac- 
tiſed upon them: becauſe on any other ſuppoſition, 
undoubtedly I ſhould be under: the neceſſity of ex- 
_ preſſing myſelf, with leſs civility, than the relation 
which I bear to the magiſtrates of other countries 
would induce me to do. Looking then at theſe 
papers, and the conduct of the parties, I feel no ſcru- 
ple in pronouncing, that this ſhip ſtill continues de 
facto the property of the former Dutch owner; and is, 
as ſuch, ſubje& ro condemnation. 
But I will gy farther, and for the convenience of 
applying a ruling principle to ſome other caſes which I 
am informed bear a ſtrong affinity to the circumſtances 
of the preſent caſe, I will expreſs my opinion on the 
abſtract queſtion of law. I deſire to ſtate my opinion 
then, ſubject to the correction of a ſuperior court, that 
ſuppoſing Mr. Brower to be the actual proprietor of 
this veſſel, and reſident at Embden, yet this veſſel 


and her concerns (however it may be with reſpect to 
other ſhips, and other concerns in which this gentle- 
man may be engaged) are liable to be treated and 
conſidered as Dutch property.—-In the firſt place ſhe 
is a Dutch-built veſſel, a Dutch fiſning veſſel, that 

went 


. 
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chaſed avowedly for the purpoſe of purſuing the ſame 
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went from Am/erdam, regularly, and habitually, th 
Greenland, and to return to Amſterdam, there to deli- 
ver her cargo: ſhe is purchaſed in Holland; ſhe is pur- 


courſe of commerce, the fiſhing trade of Holland : 
ſhe is purchaſed at a time when, it is ſaid, there was a 
deſect of .conveniences' for carrying on this trade at 
Embaen; but I am ſatisfied it was the intention of the 
parties to carry on this trade to and from Amſterdam. 
Now, I aſk upon what grounds is jt, that this veſſel, 
ſo purchaſed and ſo employed, is to be © conſidered 
merely as a Pruſſian veſſel? Here is a ſhip as 


thoroughly engaged and incorporated | in Dutch com- 


merce as a ſhip can poſſibly be; ſhe is fitted out uni- 
formly from Amſterdam ; ſhe is fitted out with Dutch 
manufacture, ſhe is fitted out for Dutch i Importation, 
in all theſe reſpects employing and feeding the in- 


duſtry of that country; ſhe is managed by a Dutch 
ſhip's huſband, and finding occupation for the com- 


mercial knowledge and induſtry of the ſubjects of that 


country; ſhe is commanded by a Dutch captain; ſhe. 


is manned by a Dutch crew, aud brings back the pro- 
duce of her voyage, for the purpoſe of Dutch con- 
ſumption and Dutch revenue. —If to this you add, 

that the veſſel is transferred by the Dutch, becauſe they 
themſelves are unable to carry on the trade avowedly 
in their own perſons :- it is truly a Dutch commerce in 
a very eminent degree, not only in its eſſence, but for 
the very hoſtile purpoſe of reſcuing and protecting 
the Dutch, from the naval ſuperiority of their Britiſh 
enemy. In my apprehenſion, unleſs it could be 
maintained as a rule, «without any exception whatever, 
chat the domicil of the proprietor conſtitutes the 
13 national 
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national character of the veſſel: this ſhip moſt be 


condemned, even if ſhe had been really transferred. 


Now on that point, I conceive- the rule to be, 
that where there is nothing particular or ſpecial 
in the conduct of the veſſel itſelf, the national. cha- 
racter is determined by the reſidence of the owner; 
but there may be circumſtances ariſing from that con- 
duct, which will lead to a contrary concluſion. It 
is a known and eſtabliſhed rule with reſpect to a veſſel, 
that if ſhe is navigating under the paſs of a foreign 
country, ſhe is confidered as bearing the. national 
character of that nation under whoſe paſs ſhe fails : 
ſhe makes a part of it's navigation, and is in every 


reſpect liable to be conſidered as a veſſel of that 


country. In like manner, and upon ſimilar principles, 
if a veſſel purchaſed. in the enemy's country is, by 
conſtant and habitual occupation, continually employ- 
ed in the trade of that country, commencing with the 


war, continuing during the war, and evidently. on 


account of the war, on what ground is it to be aſſerted, 
that veſſel is not to be deemed a ſhip of the country 
from which ſhe is ſo navigating ; in the ſame manner 
as if ſhe evidently belonged to the inhabitants of it? 
Suppoſe the naval arms of France had been tri- 
umphant in her preſent conteſt with Great Britain ; 


and that all the Britiſh Greenland ſhips could no 


longer have been navigated as ſuch from Britiſp 
ports; — ſuppoſe a neutral country ſhould offer her 


charitable aſſiſtance, and her merchants ſhould ſay, 


we will purchaſe your veſſels, but they ſhall ſtill navi- 
gate to Greenland; they ſhall ſtill continue under your 


management, od be fitted out in your ports ; they 


ſhall ſtill contribute to the induſtry of your artificers ; 
they 
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The Nancy, 


- Liberty, Efſex, 
&c. Lords, April 9, 1798. 


Hazan and 
Earneſt, 


The Jacobus 


ohannes, 
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they ſhall be conducted by the {kill of your own nivighs 
tors, by the attention of your merchants, and they 
ſhall ſupply your manvfattures and revenue: in my 
apprehenſion the enemy would be juſtified in ſay- 
ing, you the neutrals are in this tranſaction mere 
te merchants of Great Britain, your traffic is the traffic 
« of Engliſhmen; with reſpect to this commerce it has 
ce all the marks of Eugliſb commerce upon it, and as 
« Exgliſb commerce it ſhall be conſidered and treated 
« by us.“ But farther, in conſidering this caſe as the 
caſe of a Dutch ſhip, I think I am ſtrongly warranted 


from higher authority, by the judgment of the Lords 
of Appeal in a caſe which is well Shows | in this court, 


There had been a REL FOR ol laſt war, in the caſe 
of two perſons, one reſident at Saint Euftatins, the 
other in Denmark, who were partners in a houſe of 
trade at Saint Euftatius—T he one who relided there, 
forwarded the cargoes. to Europe; the other re- 
ceived them in Amferdam, diſpoſed of them there, 
and then returned to Denmark, It was decided in 
that caſe, that the ſhare of the perſon reſident in 
Saint Euſtatius was liable to condemnation, as the 
property of a domiciled Dutchman; and that the ſhare 
of the other partner ſhould be reſtored, as the pro- 
perty of a neutral. There was alſo a caſe in this war, 
of ſome perſons, who migrated from Nantucket to 
France, and there carried on a filhery very beneficial 
to the French; in that caſe, the property of a partner 
domiciled in France was condemned ; whilſt the pro- 
perty of another partner reſident in America was 


reſtored. Frem theſe two caſes a notion had been 


adopted, 


non COURT'OP ADMIRALTY, 
adopted, that the domicil of the parties was that alone, 


principles. It was then ſaid by the Lords, that the 
former caſes were cales merely at the commencement of 
1 war; that in the aſe of a perſon cattying on trade 
italy in the country vf the enemy, though not re- 
ident there, he ſhould have time to withdraw himſelf 
from that commerce; and that it would preſs too 
heavily on neutrals, to ſay, that immediately on the 
rt breaking out of a war, theif goods ſhould be- 
ome ſubject to confiſcation; but it was then expreſsly 
aid down, that if 4 perſon entered into a hodfe 
pf trade in the enemy's country in time of war; or 
ontinued that connexion during the war; he ſhould 
not protect himfelf by mere refidence in a neutral 
ee That deciſion inſtructs me in this doctrine, 
advctrine ſopported by ſtrong principles of equity 


«© 2 national character on the individual, independent 
« of that charatter, which mere perſonal reſidence 


caſe of Ciopwah was lately decided on very different 
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to which the Court had a right to reſort; but the 
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1798. 
Lords, April 95 

1 


and propriety; „bat there is a traffic which flamps 


e, * may give him.“ In the preſent caſe I am clearly 
in of opinion, that this is altogether a Dutch traffic; and 
in What a ſhip, ſo employed as this ſhip appears to have 
he 


that country; in whoſe navigation, under all theſe 
circumſtances, ſhe was habitually employed. This.is 
a determination which 1 ſhall certainly apply to the 
decifion of all thoſe caſes which come before me 
nder ſimilar circumſtances. If my opinion is erro- 
neous, I am happy to think it will be ſet right by a 
much higher authority; but I feel no diffidence in the 
deciſion which I have now pronounced. 


een, is in every reſpett to be conſidered as a veſſel of 
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FI ES THE : EMBDEN, Mrvyes' Maſter 
17938. 

— hr T* was a caſe of a thip, Ns in 1285 

ter is taken under circumſtances ſimilar to the preceding caſe, 


—_—” and taken on a voyage from Amſterdam to Greenland 
A claim was given for Mr, Bowerman of Emden. 


| For the Claimant, Lawrence and Swabey— This 
| caſe is diſtinguiſhable from the laſt in theſe points! 
The maſter is a Pruſſian by birth; he verifies And 

- confirms the account of his papers; and believes 
9 Ea, ' Bowerman to be the owner. —It appears alſo from a 
jj: | letter on board, that there was in theſe parties an in- 
= tention of removing the ſhip, and) her trade, to 
Enmbden, the owner's port, as ſoon as the necefiary 
works could be eſtabliſned there. This intention 
Proves the truth and reality of the transfer; and at the 

ſame time deſtroys all thoſe arguments that, in tbe 

caſe of the Vigilantia, were drawn from the continu- 

ance of chat veſſel in the Dutch trade. 10 


Tor the Captors, the King's Advocate—Theſe "dif. 
tinctions are immaterial ; the fate of the ſhip'muſt 
depend on her actual employment rather than 
on the vague and remote intentions of the pre- 
tended owner; the ſincerity of theſe intentions is be⸗ 
ſides very much diſcredited by directions which ap- 
pear to have been given, that this veſſel ſhould under 
all events return to Amſterdam : as, in caſe of an un- 
| ſucceſsful voyage, it is ſaid, © the pretenged owner 
ec had formed a deſign of ſelling her again. 


- Tops 


_ HIGH eee. 


„Jp pour. NH nene ee | 
»Six M. Scott. The e which. * = „- 
ſider is, whether the diſtinRions which have been 
pointed out, are ſufficient to take this veſſel out of the 
law which has been laid down in the preceding caſe? 
The firſt diſtinction is taken ſrom the maſter's 


national character; but I think he has ſcarcely a right 


to be conſidered as a Pruſſian ſubject; he is à ſingle 
man who has eſtabliſned no domicil by family con- 
nections; and in his own perſon he has been em- 
ployed conſtantly for ten years in trading from Am- 
ſterdam to Greenland: by ſuch an occupation he is 
diveſted of his national character, and becomes, by 
adoption, a perfect Dutchman. 

That there has been a transfer of ſome kind is 
not denied; but yet the maſter can go no farther 


than to aſſert, 4 belief only. that the ſhip is the 
property of Bowerman; and becauſe the perſons em- 
ꝓloyed about her in Holland told him ſo: it is indeed 
ſtrange that perſons making theſe purchaſes in an 


enemy's country, ſhould act with ſo little caution, as 


not to make the maſter ſo far acquainted with the 


tranſattion, if it is a fair one, as to enable him to cor- 


tobotate and verify his papers from a real knowledge; 
and it is ſcarcely reaſonable to expect that we, fitting 
here to examine their title, ſnould give full credit to a 


claim which their own maſter cannot confirm farther 
than by a cautious belief, The defects in this caſe 


are not merely ſimple omiſſions, but go to the very 
ſubſtance of the tranſaction; the maſter cannot veriſy; 


the ſecond witneſs is in the ſame ſtate of ignorance; 
but the third actually aſſerts his belief that the ſhip 
is the property of Hackman, the perſon from whom 
the maſter allows he received all his papers, 
VOL, I, C 
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2 Amongſt the documents there is no din of Me, nor 
— 4 even a copy exhibited ; and the papers which · do appear | 


— <8 
| "Nev. sm, are expoſed to the ſame obſervations that I was com- 
9 pelled to make on the documents of the preceding | 

caſe. There is a certificate of the maſter's reſidence 

at Embaden, proeured by Bowerman, but contradicted 

: by the maſter's own confeſſion; for he ſtates; ** thu? he 
«© neuer was at Embden: a, that he is totally an- 
et acquainted with Mr. ONT: his nenn 

<< 8 2G DOSLYT. 6 

On the other ſide it is fad ee are inftruMidi 
which ſufficiently remove the imputation of à con- 
tinued, habitual occupation in the Dutch trade : it is 
to be obſerved, however, that the truth of. theſe in- 
ſtructions is not a little impeached by the falſe cer. | 

tificate, which the writer, Mr. Bowerman, is allowed 
to have put on board, reſpecting the reſidence of the 
maſter; but if this objection was removed; what proof 
would they afford? The maſter received them by the 
poſt; they are dated Embden, yet the miſter will not 
venture to ſay from what place they came; the con- 
tents diſcredit them, as they give only a batren order 
to go to the fiſhing parts, to ſtay there the uſual time, 
and then to return. As a letter from a real owner to 
' a confidential agent, the maſter of his veſſel, nothing 
could be leſs inſtructive. This letter farther ſtates, 
the intentions of the owner to remove his trade to 
Enden in the enſuing year, when proper accom- 
modations could be prepared. But I have obſerved 
in the laſt caſe, theſe ſpeculations on the Dutch 
fiſhery had been commenced two years at this time, 
and as to the intimation contained in this letter, that 
in the next year this trade would be particularly 
privileged by the King, it is no excuſe, if true, for 
the 
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che inter mediite continuante'in ehe Durch tradePand >. 
does in no degree apply ts che preſent ac — 


ment of this" deset Mie et de Jo vin * 
It is; beſides, a little incowſiſtene wich che Tanguine | 
expectations entertaine'f tlie privileges which this 
trade was to receive at Embden in the enſuing year, 
that the projector of theſe ſchemes ſhould reſolve 
ito ſell his ſhip again immediately, if ſhe n W 

- unſueceſsfub in her firſt voyage. 

I have this fact then againſt | the ee Incen.- 
tion of the claimant :: The ſhip ſtill continued in 
the Datch trade: the former maſter continued to 
command; the return was to be under all events to 
Anſterdam; the deftifts of proof are not, as I have 
ſaid, ſimple omiſſions only, but fatal imperſectionz; 
they are ĩaconſiſtent with any idea of a fair tranſaction. 
I am unable to diſtinguiſh this caſe from the cir- 
cumſtances of the preceding caſe, and therefore 
under the | ſame principles, I 101 pronounce . 
veſſel ſubject to condemnation. Nr 
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; 1798 
the was a caſe of a Dutch ſhip winder" circum- Where » ſhip 


ſtances ſimilar to the laſt caſe, but claimed by- a froman enemy | 
' merchant of Oldenburg. — 
the enemy's - , 
For the Claimant, Lawrence—A material. deſtine- wacky — 

18 N - 
tion ariſes in this ou From * reſidence of the cially entitled to 
owner, | 
f . | ; | becauſe his own 

C2 | Oldenburg country has no 
{ca port 
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Forbearance to- 


wards common 
fiſhing boats 
has been a mat- 
ter of comity in 
former wars. 

In this they 
have been pro- 
ceeded againſt, 


and” condemned, 


return to Holland cannot in this inſtance. afford an 
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Oldenburę has no port to which-the-vellel.could 
return 28 to her z the owner was under the 
neceſſity of uſing ſome ta port, and therefore a 


inference to impeach. the fairpels of "ns mala 
0 Jvupouxxsr. oN * 02 E 773 
Sir V. Scotti—I chink-this: caſe comes ende 
e eee which I have laid down. If 
the claimant from views of intereſt! choſe to engage 

- himfelf-in'the trade of a belligerent nation, he muſt 
be content to bear all the conſequences of ſuch a 
ſpeculation. Though he had no ſea port of his own, 
the ports of other neutral countries were open to him; 
and if he confines his veſſel excluſively to the enemy!s 
navigation, he is liable to be conſidered as an — 
n 3 to _ concerns _ ſuch à veſſcl. 
eich u i 05 edu, e 
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28 was the caſe of a ſmall fiſhing veſſel taken on 
her return from the Dogger Bank to — 


Jopownr. | 2 . 5 
Sir M. Scott In former wars, it 7 not been 
uſual to make captures of theſe ſmall fiſhing, veſſels; 


but this rule was a rule (a) of eomity only, and not of 
O 5 zn legal 


* 
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(a) This has been an indulgence of ancient date: the Franc 
Ordinance of the year r543, gave the Admiral a power of 
forming fiſhing truces, tre ves pechereſſes, with the enemy during 
hoſtilities; or of granting paſſports to individuals, to continue 
N | „ 3 their 
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legal deciſion ; it has prevailed from views of mutual 
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accommodation between neighbouring countries, and and JonAnna, 


from tenderneſs to a poor and induſtrious order of 
people. In the preſent war there has, I preſume, 
been ſufficient reaſon for | changing this mode of 
treatment ; and as they are brought before me for my 
judgment, they muſt be referred to the general princi- 
ples of this Court; they fall under the character and de- 


ſeription of the laſt claſs of caſes ; that is, of be con- 
ſtantly and excluſively employed in the enemy's trade. 


But it has been argued in diſtinction, that veſſels 
of this kind have no deciſive character ariſing from 
deſtination, or from the port of their return; they 
come, it is ſaid, frequently to this country, and reſort 
indifferently to any port that will afford them a mar- 
ket. When a caſe ſhall occur of a veſſel ſo deſtined, 
occaſionally, to the ports of this country, i it will be time 
enough to conſider by what rule it is to be governed; 
but all the facts of this caſe point ſo entirely to 
Holland, that I have no heſitation in pronouncing, 
that it falls under the authority of the principles 
which I have laid down in the late claſs; ; and is 
therefore ſubje& to condemnation. - | 

It is a farther ſatisfaction to me, in giving this 
judgment, to obſerve, that the facts alſo bear ſtrong 
marks of a falſe and fraudulent tranſaction. 


i. 


their fiſhing trade unmoleſted ; this practice prevailed ſo late 


as the time of Louis the X[Vth. They have ſince fallen into 


diſuſe “ owing to the ill faith with which they were obſerved 


* by the enemies of France,” Valin, liv.s. tit. 1. 

Valia ſpeaks of them as exceptions of comity only, en derogeant 
© en cette partie au droit de la guerre ſuivant lequel les P&cheurs 
< ſont de bonne priſe comme les autres navigateurs.“ 
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A Dutch ſhip 
725 enfibly anc. 
ed to a neu- 
tral, condemned. 
A deſcription of 
contraband, and 


 _ Exceptions, un- 


der the Daniſh 
treaty. | 


\ 


(a) Additional 
article between 
Great Britain 
and Denmark, 
July 4, 1780, 
explanatory of 
Treaty 1670. 
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＋ HE ENDRAUGHT, Boxken Mate. 


_ Was a caſe of a thip taken on her voyage bod? 
1 Narva to Dort, in Holland; with a cargo of : 
balks, fic-planks, battens, and firewood. 2 | 

A claim was given for the ſhip and cargo, as the | 
property of Daniſh ſubjects. | 


For the Captors, The Ki ing 4 1 reſſ pect 
to the ſhip, this caſe muſt turn chiefly on the facts of 
a transfer: and on a, reference to thoſe principles 
which have been laid down, reſpecting the purchaſe 
of enemy 's veſſels, and their continuznce in the 
enemy's trade: it is allowed, this veſſel has been 


the property of a Dutchman, and is ſaid to have been 
by him transferred to the claimant. 


A bill of ſale has been produced ; but this docu- 
ment is diſcredited by the maſter's evidence, wha. 
ſays, “ he believes it to be colluſive, and executed 
© only for the purpoſe of covering the property: the 
ſhip had never been removed from Duich commerce, 


and her return on this voyage was to have been to 


Holland. With reſpect to the cargo, that is clearly - 
confiſcable, under the Daniſb treaty (a); by that 
treaty it is declared, * all articles which ſerve directly 
te for the building of ſhips, unwrought iron and 
« fir-planks excepted, ſhall be deemed contraband :” 
The balks therefore being ſquared firs, not ſawed 
into planks, and applicable to ſhip-building, do not 
come under that exception, and are to be conſider- 
ed as contraband: for it is not neceſſary to bring 


timber under the terms of that treaty, that it ſhould 
be 
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be ſo peculiarly adapted to the purpaſes of ſhip- 
building, as not to be applicable alſo to other uſes. 


For the Claimant, Lawrence There are many 
points of diſtinction in favor of this ſhip; ſhe is not 
Dutch built; the maſter is not a Dutchman; the 
mariners are none of them Dutchmen ; the paſs in 
this caſe was granted for a voyage to Hamburgh and 


Amſterdam, and therefore. there was no pretence 


to ſay this veſſel has been continued invariably in 


Butch commerce: amongſt the documents there is a 


bill of ſale particulaiſy full and ſpecific ; - and although 


the maſter attempts to diſeredit it in his evidence, he 


can aſſign no reaſons for his opinion, and therefore 
a bare unſupported ſuſpicion | is not evidence that 


ought to be received. 


With reſpect to the cargo; the conſtruction which 


has been put upon the Daniſb treaty is an interpre- 
tation perfectly new; the words © direftly ſerve” 

were intended to deſcribe accurately ſuch timber as 
is in its nature more particularly applicable to the uſes 
of ſhip-building: it would indeed be difficult to find 
any wood that might not be uſeful for ſome inferior 


purpoſes of ſhip- building; but by this term was 


meant ſpecifically ſuch timber as is moſt generally 
employed for that purpoſe.—Theſe balks are of the 
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length of only 30 feet, and out of 2 or 3000 there 


are only fifry of the length of 5o feet. No precedent 


has been cited, in which balks of ſuch dimenſions 
have fallen under this conſtruction; whilſt on the 
other ſide, ſome inſtances have occurred in which 
ſuch timber has been reſtored, after a reference as to 
its uſe to the Judgment of perſons — in our 
navy yards. | 
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Sevens, TuDonenT.,. 
— Sir V. Sc—The queſtion which I: am to Genres 


| a mine is, not whether this caſe is in all its circum- 
 flances exactly ſimilar to former caſes, but whether 
in the leading points there are any characteriſtie 
marks, on which I can form a belief that this veſſel! 
is not Dutch property. | 
The courſe of her trade is from a Dutch port and 
back again to Holland; the crew, whether Dutch or 
not, were all picked up in a Dutch port; the maſter 
1 muſt conſider as a Dutchman, for although he was 
by birth a Dane, and although he may have a wife 
and family reſident in a neutral country, yet his own 
| perſonal occupation has always been in'Dutch trade; 
and therefore, under the general rule that mariners 
are to be characterized by the country in whoſe 
ſervice they are employed, I muſt conſider him as a2 
Dutchman. 4 
Beſides, it is obſervable that he has never held 
any correſpondence with Embden, but only with per- 
ſons at Amſterdam : although there is a certificate of 
his domicil at Embden, there is no proof that he ever 
lived there a day; and, from the courſe of his employ- 
ment, I think I may conclude he in fact ever was 
there. | 
Is it a nominal reſidence then, A can entitle him 
to be conſidered as a citizen of Embden, under the 
magiſtrate's certificate only? Surely the magiſtrates 
themſelves will not expect me to be ſatisfied with this 
fort of proof, The reſtdence which the Court requires, 
muſt be taken up honeſtly, with a bond fide intention of 
making it the place of habitation : without ſuch an 
| ___ aQual 
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* reſidence, a certificate like this rather were The 


1 UGHTs 


than aſſiſts the caſe. ' ee 


—8—— 


There is alſo, it is ſaid, a bil of ſale, but it is e. 19th, 


r entirely unſupported, and is only a part of the. 
ie machinery of the drama; the maſter himſelf con- 
el feſſes, he believes the ſnip to be Dutch property; but 
7 it is ſaid, he has no grounds for this belief: in my 
$ opinion the whole of the tranſaction and every fact 
PN in the caſe ſtrongly ſupports this belief: I conſider 
a, the maſter's depoſition to be confirmed by the other 
0 evidence; and I condemn the ſhip as Dutch property. 
I With reſpect to the cargo, on the Queſtion of Pro- 
— perty, I ſhould require farther proof; and I muſt 
obſerve, on one of the papers, which is a certificate 
£ on the oath of the ſhipper, that the Court can never 
"Ip admit ſuch 2 priori certificates to be any proof of the 
real property. 


+ But there is a preliminary queſtion which may 
make this diſcuſſion of property unneceſſary ; the 
nature of the cargo may perhaps decide this caſe: 
it is aſſerted to be © a cargo of ſhip timber going to 
te an enemy's port of naval equipment ;” and under 
this deſcription to come under the character of con- 
traband, This I conſider to be the correct law of 
nations, notwithſtanding ſome relaxations which may 
occaſionally have been allowed. 

But beſides the general law of nations, there is an 
expreſs treaty between this country and Denmark : 
which declares, © that ſhip timber, fir planks except- 
c ed, ſhall be deemed contraband.” With reſpect to 
the true character of this timber, and the fair applica- 


tion of it, I do not ſeem to be in poſſeſſion of ſufficient 
, 13 facts 
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| APrize ſhip car- 
ried by the French 


into Norway, 


there oſtenſibly 
fold to a neutral: 
adjudged on fas 
not to have be- 
come the pro- 


perty of the 


neutral: maſts 
are contraband; 
Contraband 
articles affect 
innocent parts of 
the cargo be- 
Ignging te the 
Ene perſon, 


are no ſuch perſons at Yarmouth, the opinions of re- 


or the authority of any judicial . 


CASES DETERMINED IN THE 


facts to govern my deciſion; I ſhall therefore refer" 
it to the principal perſons employed in making re- 
pairs for ſhips or veſſels belonging to government 
at Yarmouth, where this cargo lies, to certify their 
opinion, whether this is properly ſhip timber; if there 


ſpectable ſhipwrights there muſt be taken upon it; 
and the Court will judge uppn their . nh its 
nature and . e GS <3: ali 


THE STAADT EMBDEN, Jacons Maſter. 


Frome was a caſe of a ſhip which had been a prize 
ſhip taken from the Engliſh, and carried into. 

Cbriſtianſund. A pretended ſale had paſſed there, 

and the veſſel was retaken on a voyage from Riga to 

Amſterdam, laden with deals and maſts. 

A claim was given for the ſhip, as the property 

of Mr. Bowerman of Enbden; and for the cargo, as 

the property of merchants of Riga. 


For the Captor, the King's Advocate and oT he 
property of the former Britiſh owner has never been 
diveſted. The transfer, which is pretended to have 
paſſed, appears falſe and fiftitious under the particular 
facts of this caſe ; but even on principles of law it is 
null and void ; as the transfer of a prize veſſel carried + 
into a neutral port, and fold without a condemnation 


Wer * 


HIGH COURT or ADMIRALTY. | 27 
were it neceſſary to diſcuſs-the facts, the fraudulent , The. 


nature of che transfer would ſufficiently appear from Bag. 
chis circumſtance, that the ſale paſſed under the di- . 
rection of the Batavian conſul at Chriſtianſund; and 1798. 


the payment was made by bills drawn on Zuirmuller, 
the perſon to en the Aces n be- 
longed. 5 N | Df” gs 

The Court—That e is Jecifive: 31 hall 
trouble you no farther on the ſhip. | 

With reſpect to the cargo, it was argued, It con- 
ſiſts of naval ſtores, bound to an enemy's port of 
naval equipment; and .comes therefore under the 
character of contraband. 


For the Claimant of the cargo, Arnold This cargo 
is at moſt but of a mixed deſcription, the deals muſt 
at any rate be ſeparated from the maſts : but, ſince 

the modern practice has relaxed the ancient law, 
and allowed merchants to traffic with the produce of q 
their own country, although ſerving for purpoſes of 

war, the whole of this cargo is free; for the articles 

were all of the produce of Ruſſia, and ſhipped by 

Ruſſian merchants, for their own account. On 

this point there is the authority of a caſe decided in The Jonge 
the laſt war; in which an attempt was made to 3 f 
confiſcate ſome hemp, the cargo of a Dutch ſhip, and | 
claimed as the property of a Pruſſian ſubject; it was 

there contended, that in order to entitle them to the 

indulgence of the relaxation, neutrals muſt make 

theſe exports only in veſſels of their own country : 

the hemp was reſtored however ; and that reſticution, | 

on appeal, was afterwards confirmed, 3 
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| TASES DETERMINED IN THE | 


The King's Advocate replied—No diſtinction can” 
be made between the articles of this caſe, beeauſe 
they are all the property of the ſame claimant: for, 
although contraband articles may not effect other 
innocent articles the property of a different owner, 
it contaminates every part of the cargo belonging 
to the ſame ran and makes it ſubject to con- 


fiſcation. 


The caſe which has biew alas on the other fide, 


goes by no means to the whole extent of this caſe ; 


becauſe there the veſſel was neutral; and in this caſe, 
it would be neceſſary to maintain, that a neutral may 
load contraband articles, if they are the produce of 
his own country, on board an enemy's veſſel ; and ſend 
them even to a naval arſenal of the enemy, without 
moleſtation. 


 JuDGMENT. 


Sir W. Scott—This is a Brin veſſel, carried as 
prize by the enemy to Norway, and purchaſed, as it 
was pretended, on behalf of Mr. Bowerman. | 

If we look to the origin of the tranſaction, and 
trace the ſteps of it, it will appear, I think, that this 
veſſel ſtill continues the property of Zuirmuller, the 


. owner of the French privateer, 


The maſter ſays, “that he was ſent by Zuirmuller 
« from Amſterdam to Bowerman; Zuirmuller there- 
fore is the firſt mover in this] affair. The ma- 
ſter ſays farther, „“ that he afterwards went on to 
* Chriſtianſund, with a commiſſion to purchaſe this 
te veſſel, and draw for payment on Zuirmuller ; and 
e that he cannot ſwear, he believes ſuch purchaſe to 
«© have been 7ruly made ;” I think I can ſee in theſe 

half 


ſe. 
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half expreſſions a very full confeſſion of his belief 
that it was a fraudulent tranſaction, eſpecially as 
we find the other witneſs depoſing, that tbey bad 
heard the maſter ſay © Zuirmuller was the owner.“ 
This ſeems to have been the general underſtanding. 
It does not appear that the veſſel ever went into 
the management of Bowerman ; his claim therefore 
muſt be rejected; but the ſhip muſt be fold, and 
after payment of one- eighth of the proceeds for ſal- 
vage, ſeven · eighths muſt be brought into the Court, 
there to abide the event of any claim which may be 
given within a year, by perſons e A 
to be the former Britiſh owners. 

Wich reſpect to the cargo, there is no ſufficient 
an that it belongs to the Rſſians, for whom it is 
claimed; but if it did, it is contended to be of the 
nature of contraband; and moſt clearly the maſts are 
liable to be ſo conſidered, in the judgment even of 


the moſt zealous advocates of neutral commerce. 
As to the relaxation in favour of the export of native 
produce, ſaid to have been ſanctioned by à deter- 


mination upon Pruſſian hemp, in the caſe of Jonge 
Pieter, I am by no means diſpoſed to conſider that 
caſe as laying down any ſuch univerſal principle. 
There have been many caſes in which native 
articles going to the enemy's ports on the account of 


inhabitants of the country which produced them, have 
been treated as contraband. In the famous caſe of 
the Med Good's Hielp Soderberg, a cargo of pitch and 


tar, going on Swediſb account from Stockbolm to Port 
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Louis, was condemned; that condemnation was af- Adm. 1747. 
terwards confirmed by a ſolemo judgment of the Lords, June 


Lords, 


30, 1750. 


k * v . 
© 1 STAATT 
+EnBoln, 


Nov, noch, 
1798. 


I can venture to aſſart, no declaration to that effect 
baving formally announced it; and therefore, if this 
was 2 cargo of a perfectly inoffenſive nature, on the 


expreſsly ſtates it to: have been condemned by the 


and ally of the preſent government of Holland; that 


css DETERMINED IN Tu 
Me and the us, note which F have'of that 4 5 


Lords of Appeal, on the ground of contrabaid· 

It certainly: does not aid the Rſtan claimant in 
this caſe, that the cargo is going to à country agairiſt 
which his ſovereign is exerciſing hoſtility : that 
Ruffia is in a ſtate of war with Holland, is more than 


account of a Ruſſian, it might perhaps be too much 
ſor this Court to confiſcate it upon the ground of a 
trading with the enemy of his ſovereign: : at the ſame 


time it is to be remarked, that Ruſſia | is the declared- 


public enemy of the French Republic, the patronefs 


the fleet of Nuſſia is immediately co-operating with 


the fleet of Grit Britain in the blockade of 4mper- 


dam; and, though an auxiliary fleet is not of itſelf 


ſufficient to make its government a principal in a 


war, yet where captures are made and prizes are 
claimed by that auxiliary force, as taken from a com- 


mon enemy, which has been repeatedly done in the 


preſent Dutch hoſtilities, it is not eaſy to diſcover 
the grounds on which the government to which the 


auxiliary fleet _— can be conſidered a8 erer 


neutral. Cnoth f 
Adverting theinfoce: to all Tos SHE ent. 
ing that this is a ſhipment of naval ſtores to a port of 
naval equipment under poſſeſſion of the French, and that 
Ruſſia is Engaged in declared hoſtilities againſt France, 
1 ſhall condemn this cargo as contraband, and I ſhall 
make 


HIGH COURT OF ADMIRALTY. | 


make no 1 ſtatement of the King's 
Advocate is in my opinion the law of nations, 

upon this point. To eſcape from the contagion of 
contraband : the innocent articles UII n 
s of a different owner (a). 


1 ſhall therefore condemn the wow cargo. 


TEAESNY 


i — through thowhetv'of his wy chapter, 3 
vindicates, this principle, Sed omnino diſtinguendam putem, 


«« an licitz et illicitz merces ad eundem dominum pertineant, an 
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« ad diverſos, fi ad eundem omnes recte Rar ob o- 


* tinentiara delicti. yal. 2. . . 1. c. 12. 
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THE MAGNUS, — Mader 
Ts was. Fa caſe of & ſhip laden with i — 
ſugars, and taken on a, voyage from Havre to 
Cenoa.— Th he ſhip. had. been reſtored as Daniſh pro- 
perty, and the cargo had been referred to farther 
proof by plea and proof; on a claim given for Me, 
D... Merian, a merchant of n in Switzerland, 


”,JuDomenT. | : So 
Sir V. S$cott—This is cle oy of a en tip 
deſtined from Havre to Genoa. The principal queſ- 
tion ariſing in ir, reſpects the property of the cargo 


+44 


_ Stoitzerland and 
inter tor cCOuns 
tries are allow- 
ed to export 
and import 
through an 

_ enemy's 2 
but — 
of property is 
required: In 
doubtſul caſes, 
orders and the 
mode of pay- 
ment are points 
neceſſary to be 


proved, 


whether it is to be conſidered as belonging to the 


claimant Marian, or to ſome perſons reſident in France. 
The account which the maſter gives of his know- 
ledge of the tranſaction, goes a very little way: he 
ſays, © his ſhip was chartered by a perſon” living in 
ce. France, who told him, he took it up for the m_ 
As cc 0 
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| \, The ec of a Stvi/s, merchant: bur more dus dür he ul 
. naothing of che matter. The variation between 
, Abel and D. Merian, which the maſter made in filing 
., up che bill of lading, is, I eee ge 
| plained. AX $A of =) 124we: nyt ith etc 
This was. chang of the caſe,on-the-firſt 1 
and it was highly reaſonable to require farther proof 
of ſame ſort or other: the order which has been 
made, has given each party an opportunity of ſtating 
is caſe in a diſtinct allegation,” and has called on 
him to ſupport it by the belt. proof the nature. of 
his caſe can afford. 
Perhaps it would not be going too far to ſay, that 
in Sto caſes it would not be unreaſonable to require 
Proof rather of a ſtricter nature than what is uſually 
deemed fufficient in ordinary caſes between maritime 
nations: and I ſay this only in reference to the ſitua- 
tion in which the $4055 ſtand; in being obliged to 
trade thiefly through other counties, and often, as 
in this caſe, through the ports of the enemy. T he 
privilege of carrying on trade in this manner, in'time 
of war, has been allowed to them in common with 
ſome of the interior countries of Germany, in con- 
ſideration of the hardſhip that they would ſuſtain, were 
they to be altogether reſtricted from becoming mer- 
_ chants, for the ſupply of their own wants, or for the 
export of the manufactures and native produce of 
their own count. 
But neither of theſe aaftenges, will mani to ſup- 
port the pretentions of this claimant.— He has gone 
much farther, he has been trading in articles of 
France, without a reference to any wants of his own 


country; and he appears here only in the character 
of 


— 
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of a del merchant mica 
trade between- France and Genoa with ſecuriry, =» 
I will'not however at preſent make this a queſtion, 
nor ſay how far in a fair tranſaction a Swiſs might be 
allowed to ſtand in the place of a French merchant, 
and trade in this manner; it might, I think, be at- 
tended with ſome difficulty to eſtabliſh ſuch a pri- 
vilege, but at preſent I will ſuppoſe it to be allow- 
able; ir muſt however on all. ſides be conceded, 
that on the faireſt terms, oh. a trade would 
be expoſed. to great ſoſpicion i and therefore we 


may be 1 50 in n mote than” W 


In this caſe, the proof that was a was of the 
moſt folemn nature, by plea and proof; bur I will 


* ' 
* 
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Magn 9. 
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ſuppoſe it had been ordered only in general terms; 


even then what ſort of proof, ſhould we have expect - 
ed? Not merely a teft aida vit; confidering the dif- 
treſſed ſtate of the trade of France, and the ſhifts to 
which the French were reduced to carry it on, ve 
could not have been ſatisfied with bare atteſtations; 


the correſpondence of the parties, the orders for ꝑpur- 


chaſe, and the mode of payment, would have been the 
points to which the Court would: cove —_ for 
ſatis faction. . 


In this caſe therefore, where proof of a.more n 


nature had been ordered, it could not be expected 
that leſs than ordinary proof would be received: plea 
and proof is an awakening thing it admaniſhes the 
parties of the difficulties of their ſituation, and calls for 
all the proof that their caſe can ſupply, They ſhould 
have proved the orders and the payment; theſe might 


have been. ſufficient ; without theſe, all proofs of 2 


vol. 1. D | ſecondary 
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Lords, March 
10, 1798. 
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ſecondary nature muſt fail to give that Gatixfaftidn- 


| which the Court is entitled to demand. ct whey ©: 


Nor can the parties themſelves think us vnreaſon- f 
able; aware of the joſtice of theſe expectations, they 
have framed the firſt article of their plea to give this 
information: it js pleaded, ** that Girarde purchaſed on 
« commiſſion for Merian; but not a word of evidence 
is produced to ſupport this aſſertion; nor is the defect in 
this material artiele in any degree counterbalanced! by 
proof on the next great point, - the mode of payment. 
Payment to Girarde is not even alleged; but the 
explanation is, that payment was made by bills, 
partly on a French houſe, and partly on Merian; 
but when this point is ſtill farther inveſtigated, when, 
it is aſked, were theſe bills paid ? all the anſwer that | 
we can obtain is merely argumentative; © they muſt,” 
ſay the witneſſes, - © have been paid, or the goods 
<< would not have been ſent.” In the ſame evaſive 
ſtrain are our inquiries anſwered on the former point; 
when it is aſked, “ did Girarde purchaſe theſe goods 
ee for Merian ?''—*© Yes,” ſay the witneſſes, “ as, we 


es have ſeen by the books and writings;” but where ate 


theſe books? and what are theſe writings that they can- 
not be produced? The corteſpondence beween Merian 
and D' Orange is freely exhibited; but not a word 
appears of all the letters that muſt have paſſed; between | 
Merian and Girarde.— D. Orange, through the whole 
of the tranſaction, appears but as a middle man. 
The caſe, even if moſt fraudulent, would have ſop- | 
plied this ſort of. proof,. and. muſt haye run nearly in 
the ſame courſe. wm Luna eds Tihs. 


Indeed the defects in this caſe. are end Groilar.t to 


- thoſe that occurred in The Ave, Blair; a ſuſpicion ; 
c — 2 8 1 nw 
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14 that caſe aroſe, that Mr. Brown the claimant, 
was but an inſtrument to convey the produce of the 
French colonies to France. Much evidence was 
produced, but it never reached the origin of the tranſ- 
action t the fact of purchaſe was never proved ; and 
in that caſe, the defect wag? deemed 100 and con- 
cluſi e. 

But it is ſaich in this * the defect * — from che 


forms of our proceedings, from thoſe rules of practice 


which refuſe- a een to ex#mine witneſſes in 
France. 

This excuſe would indeed be 9 to muck 
attention were it a point capable of no other proof 
than the teſtimony of Girard; but there muſt have 
been documents alſo to this effect in the poſſeſſion of 
the claimant: he is dead,” it is ſaid - but his books 
ſurvive, and. it is not pretended that they are de- 
ſtroyed. If the tranſact ion therefore was ever bot- 
tomed in truth, as an adventure of conſiderable value, 


-_- 


Tha 
Maan vs. 
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Nov. ab, 
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it muſt have been attended with all the forms: of 


piercantile proceedings; it muſt have appeared ia 
Merian's books. Till ſome account is given of theſe, 
it can be no cauſe of complaint that we do not per- 
mit a party to reſort to France, for that proof which 
his own counting-houſe ought to ſupply. | 


Thus-ſtands the caſe on defect. of evidence; and 


condemnation, it is urged, muſt neceſſarily enſue.— 
Total defect of evidence is certainly, on the general 


rule, a legal ground of condemnation, eſpecially 


where the party has been indulged with the oppor- 
tunicy of ſupplying the defect. But it is always a 
painful thing to the Court to decide on mere defects; 

1 | they 


* 
* 
* 


1 . 
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(a) Nov. 21, 
1793. 
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they ariſe ſometimes from ignorance, from neg 
gence often, or perhaps from accident. 


On mere deſect, it would have: been with. non 


pain that I ſhould have proceeded to condemn ſo 
conſiderable a maſs of property as is involved in theſe 


cauſes ; it would relieve me from this anxiety, to find 
alſo in addition to theſe deſects, ſome affirmative 
| Proofs of fraud; I have therefore looked into the caſe 


. with this view, and I think it is a caſe which will afford 
me that ſatisfaQtion. Mr. Merian appears to have been 
a very young man, not eſtabliſhed in any houſe of trade 
All the commencement of the preſent war in 17933 
he appears alſo-to.have been frequently in Frances 
he muſt have had opportuatities therefore of becom- 


ing acquainted with the diſtreſſes of French mer- 


chants, and their want of ſome ſuch aſſiſtance as bis, 
to ſcreen their trade, The extent of Mr. Merians 

mercantile engagements mult have been very great: 
yet it is ſaid, as an excuſe for producing no more 
witneſſes, that he had but one clerk : and that this per- 
| fon cannot now be found: his books, however, as 1 
have before obſerved, if indeed there were any books, 
muſt have been preſerved: there is beſides no trace 
of any inſurance, All thefe ſuſpicious circumſtances 
fairly juſtify me in looking to a former caſe, in which 
ſomething has appeared reſpecting this gentleman. 
In the 'caſe of The Molly before the Lords of Ap- 
peal (a), there was exhibited a certificate of Abel 
Merian the father, 1 in which he ſwore, «the property 
« of the cargo in queſtion belonged to his ſon:” in 
this caſe the ſame gentleman ſwears, *© he —.— 
a * nothing of the mercantile tranſactions of his ſon.” 


T hus 


mon COURT OF ADMIRALTY. 
| Thus ſtands the whole caſe. On a view of all theſe 
ſymptoms of fraud, in addition to defects of evidence, 
1 think 1 ſhould” beg folly juſtified in Fusse, 4+ 


ſubject to condemnation: I ſhould ſtill, however 
reluctant to cbndemm ſo large à property, if I thought 


ation; but I fear there are none. 

If the experience of the Counſel can furniſh any in- 
ſtance in which a ſecond reference has been made for 
farther proof, after the cauſe had undergone” a trial 
of this nature by plea and proof, I ſhould be glad 
be informed of it: if the Lords of Appeal think they 
can go beyond the forms of this Court, and admit 
farther proof, I cannot ſay I ſhould regret it; but 
I fear I cannot make ſuch a deviation from the 
eſtabliſhed rules of practice. . 

Condemnation - but ſuſpended to ſearch for prece- 


there were any means of obtaining. farther infor- | 
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Now. yoth, 
1798, 


dents on this point: Dec. 3,condemnation final, 


no precedents being produced, 


THE AQUILA, Lunspex Maſter, 


9 dap was a caſe of a ſhip and cargo found derelict 

at ſea: the deſtination appeare to have been from 
Cadiz oſtenſibly to Hamburgb; but in fact, as there 
was great reaſon to believe, to Amſterdam : the ſhip 
had been reſtored as Swediſb property: the cargo had 
been condemned as unclaimed. 


The cauſe now came on upon a reſerved point, re- 
ſpecting the title to the condemned goods; and the © 


Now. 25th, 
1798. 8 


The rate of ſal· 
vage on dere- 
liet is in the 
diſcretion of the 
Court: the an- 
cient rule of 
granting a 
moiety de jure 
to the finder 
to been over · 
ruled by the 
OE: 


&s | 
proportional merits of different ſalvors. £7 C 25 2 
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For the original Finders, Laurence and Swabey— 
The original finders in this caſe are not to be con- 
ſidered ſtrictly under the charger, of ſalvors: that 
term applies in common acceptation to caſes of 

a very different | deſcription... In caſes. of ſalvage. 
there is no derehiction of property: ſalvage con- 
ſiſts in aſſiſtance given to friends, or in reſcue made 
from an enemy, actually in poſſeſſion : this caſe 
falls more properly under the principles of ge- 
neral law, and more eſpecially under .thoſe rules 
of the civil law, by which a title in ſuch things 
as are bena vacantia, is acquired by the occupancy of 
the firſt finder, It appears, however, that under the 
ancient practice of this Court, and as it is ſubmitted, 


under the true rule of this country, goods found de. 
relict at ſea, have been divided by moieties, between 


the finder and the crown: this practice is ſupported , 


by very ancient authority. Inquiſition taken at Queen- 


borough, anno 1375, 2d April, 45 Edward III. with 
additional articles entered in the Black Book of the 
Admiralty, No. D. Art. 23(a) and 74 (5). Alſo 
another ancient inquiſition tranſlated by Rowghton into 
Latin. Theſe records ſeem to eftabliſh a moiety of 
the thing recovered to be of right due to the finder, | 
and forfeited only by. concealment, 


— 


2 


a) « Item : ſoit ep quis de toutes nefs, veſſeaulx, ou bateaulx 
qui ſont trouvez waif ſur la mer, dont PAdmiral n'a eu ſa part 


* à j ui due d'office, c'eſt a dire, la moitié.“ 


(2) * Item: pour prendre duement et receyver ce que de droit - 
4 appartient à l' Admiral, de flotteſyn, wayf, deodant, geteſyn, 
& & wreck de mer; ceſtaſſavoir la moitié, et l'autre moitié a 
4 regard d' icelles au trouveurs, pcur leur travail.“ 


forms 
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T he more ancient forms of practice in the Regiſtrar's 
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The 
AqQuirtaAs. 


Book * recogniſe this ſhare alſo as a matter of right. 


After condemnation go'the crown, a monition iſſued 
againſt all perſons'in whoſe: poſſeſſion the goods re- 
mained, * to bring the fame into the Regiſtry; that 
« they might be divided according to law between 


Nov. 21th, .. 


\ 1798. 


« the finder and the crown: ad effectum ut inter Decree Jul 11 
« Dominum noſtrum Regem et eadem huic Curiaz 83. 


« preſentantes juxta jura dividantùr: et ſi forſan 


« aliquis vel aliqui vendiderunt vel vendidit edrum 


cc aliqua, tune ad introducendum mediam partem pro- 
« vencus, ad uſum dicti Domini Regis.” 


At what time this form ceaſed to be uſed, or whe- 


ther the ancient practice was over- ruled on argument 
or not, nowhere appears; but notwithſtanding an 
alteration may have taken place in the forms of the 
Court, and the proportion of a moiety may not int 
later times have been decreed de jure; it has ftill, 
continued to be the favoured proportion, and the ex- 
ceptions to it have been but very few, With reſpect 
to the ſecond claimants, they can have no claim as 
finders; they cannot pretend to be conſidered as 
ſalvors: whatever remuneration they may deſerve, it 
muſt be given to them in the nature of payment for 


labour and ſervice ; they cannot participate in the 


higher claims, which, it is ſubmitted, have been ac» 
quired to the firſt occupants in this caſe on other 
grounds, 


Arnold and Sewel, for the Crew of the ſecond Veſſel. 


For the Crown, the King's Advocate — The pre- 
tenſions of the original finders in this caſe are wholly 
unfounded. Whatever may be the title by occu- 


D 4 pancy 


N | 
perty of goods fo fituated to the crown, 
axiom of law ſo clear, and "eſtabliſhed by ancient 


Nov. z tn, 
| _ | 
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paney in a ſtate of nature, it can have no place here t 
the law of this country has long. ago aſſigned e 
It is an 


"x Mw 1. e 4. ſtatutes, that it is unneceſſary to enter into any argu»: 


17Eqw. 2. c. 11. 


venture to aſſert a diſtinẽt legal property in theſe 
goods; but it is inſinuated, that there is a certain 


may be produced to ſhew that a different rule has 


ment to ſupport it: the claimant indeed will not 


proportion of reward, ſo eſtabliſned by practice, 


and ſo fixt as a rule, that if it is admitted, it muſt 
produce the ſame effect. But no traces of this 
practice can be diſcovered later than the times of 
Charles II. The ſorms of ptactice that have been 
cited are of that reign. The«extradt which has been 


relied upon, is from & ſentence in the year 1683. It 


cannot be denied that an alteration has taken place in 


practice. Gnce that time; for a variety of precedents . 


prevailed during the preſent century, by which the 
reward has always been apportioned to the merits of 
each ſeparate caſe; indeed, an indiſcriminate fixt pro- 
portion would have in it ſomething of abſurdity, It 
is ſubmitted, there fore, that it is under this reformed 


practice, that the Court will exerciſe its diſcretion on 
the particular ſervices of the ſeveral claimants in 25 
PR caſe, 


JUDGMENT, | 

Sir W. Scott—This is à Caſe of a dip and cargo 
found derelict at fea, and certainly it is a caſe of legal 
derelict; for it is by no means neceſſary to con- 
ute derelict, that, ng owner ſhould afterwards 


_ {ppeare 
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appear. It is ſufficient if there has been an abandon- 
ment at ſea by the maſter and crew, without hope of 
recovery: | ſay, without hope of .recagery ; becauſe 
a mere quitting of the 'ſhip for the purpoſe of pro- 
| curing aſſiſtance from ſhore, or with an intention of 
returning to her again, is not an abandonment... 

64 or other veſſels forſaken- or found on the ſeas. 
te without any perſon in them: Of theſe. the Admi- 
« ralty has but the cuſtody, and the owner may 
* recover them within a year and a day (a)) . 
This caſe, therefore, is to be conſidered as derelict; - 
and in that form the proceedings were originally com- 
menced againſt both the ſhip and cargo: the ſhip 
has been claimed and reſtored: the cargo has not. 
been claimed; but there was reaſon to expect an 
owner would appear, as there were papers on board 
deſcribing it to be the property of a neutral owner. 
Some ſuſpicions occurred, however, that it was in 
fact the property of an enemy; and under theſe cir- 
cumſtances it became expedient to proceed againſt it 
as prize, for the purpoſe of meeting the pretenſions of 
the oſtenſible neutral owner, and of bringing the ex» 
amination of his claim, where alone it could be pro- 
perly diſcuſſed, into the Prize Court. Theſe meaſures 
were highly neceſſary, and therefore no objection can 
juſtly be made againſt the mode of proceeding, which 
has been purſued in this caſe on behalf of the crown, 
It has been contended, that this being a caſe of 
derelict, is therefore not a caſe of ſalvage ;.and a diſ- 
my has been, made, as if ſalvage was one thing, 


———— 
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and derelict another: but I muſt obſerve; that 4 
parties themſelves, in the very outſet of the caſe, 


alleged themſq ves to be ſalvors, and · prayed to be re- 
warded in that character. This diſtinction, er- 
is not very conſiſtent with their o¼n ple. 
It is ſarther argued on the ſame principle, that i it 
is the property of the goods, and not a mere title to 
reward, that has been acquired by theſe finders by 
right of occupancy ; and it has been attempted to ſup- 
port this demand by various citations from the civil 
law. It is certainly very tłtue that property may be 
ſo acquired: but the queſtion is, to whom is it ac- 
quired? By the law of nature, to the individual 
finder or occupant. But in a ſtate of civil ſociety, 
although propeity may be acquired by occupancy, it 
is not neceſſarily acquired to the occupant himſelf; 
for the poſitive regulations of the State may have 
made alterations on the ſubject; and may, for reaſons 
of public peace and policy, have appropriated it ta 
other perſons; as, ſor inſlance, to the State itſelf, or 
to its. grantees, 5 
It will depend, therefore, on the law of each courtry 
to determine, whether property ſo acquired by occu- 
pancy, ſhall accrue to the individual finder, or to the 
Sovereign and his repreſentatives? and I conſider it 
to be the general rule of civilized countries, that what 
is found derelict on the ſeas, is acquired beneficially 
for the Sovereign, if no owner ſhall appear. Selden 
lays it down as a right annexed to ſovereignty, and 
acknowledged amongſt all nations ancient and 
modern. Loccenius mentions it as an inconteſtible 
Tight of ſovereignty in the north of Europe. Valin 
aſctibes the ame right to the crown of France; and 


ſpeaking 
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ſpeaking of the rule in France, that a third ſhall be 
given to ſalvors, in caſes of ſhipwreck, expreſsly ap- 
plies the ſame rule to derelicts; as ſtanding on the 
ſame footing. In England this right is as firmly 
eſtabliſhed as any one prerogative of the crown :. J 
have already adverted to the authority of Selden.— In 
ſome manuſcript notes, which I have of a very care- 
ful and experienced practiſer in this profeſſion, Sir 
E. Simpſon, he ſays, By Marine Law the Lord 


« High Admiral has the cuſtody of derelicts found at 


« ſea: if no owner appears they become perquiſites 
« of Admiralty : the finder can have no property in 
« them; only a reward -for his trouble, in preſerving 
« them; if no owner appears, or if che claimant can- 
e not prove his property, the ſalvors have not acquired 
e any right in the thing found, but they muſt be ſatiſ- 
« fied for their expence and trouble from a ſale'of the 
ce ſhip and cargo.”—And indeed in the very caſe 
for which I am indebted to the induſtry of Dr. Swaòcy, 
the title of the crown is fully recognized. 4 4 
But another queſtion is ſtarted : whether, although 
the crown is allowed to have the excluſive right of 
property, in caſes. where no owner appears, there is 
not an univerſal rule that gives to the finder, in all 
eaſes alike, without regard to the degrees of merit or 
ſervice, one moiety of the thing preſerved ? We ſhould 
certainly not be very deſirous to find ſuch a rule; 


nor could we wiſh to reduce to one dead level the 


various degrees. of merit that muſt perpetually oc- 
cur, according to the particular circumſtances of each 
ſeparate caſe.— If there was ſuch a rule, however, it 
would be my duty to obey it; but I can find no ſuch 
rule in the general maritime law: 1 have looked into 
the 
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—.— -and in other books, I find no-ſuch rule t 1 find s 
% * ſuch rule neee by Waker W! 
nations. | 
oy Byzahe. FTE which Wee from the 
Black Book of the Admiralty, it does indeed appear 
that anciently the diviſion which uſually took place 
betycen the Lord High Admiral and the finder -of 
derelict, was by moieties; and the papers to which 
my attention has been called by Dr. $webty, do ſhew + 
ſomething of a continuance of ſuch a rule down to 
the time of Charles II. It appears from thoſe papers, 
that the whole was condemned as of right to the 
king, and half. was aſterwards given to the finder, 
= There ſtill remains ſome ambiguity, however, in what 
manner this ſhare was given; whether in conformity 
to a general rule then conceived to be binding, may be 
| doubted: though I am inclined to think it was. 

In later caſes, however, I find no obferyance of any 
ſuch rule. In 1777, there was à caſe of conſiderable 
merit, in which Sir G. Hay gave only a third. In 
1779, there was another caſe of a bag of money found 
in the ſea, of which three eighths were given, A caſe 
has been cited by the Advocate of the Admiralty, in 

which Sir V. Wynne, then King's Advocate, and the 
then Advocate of the Admiralty (a), recommended it 
to the crown to allow a moiety ; but I do not under- 
| ſtand that opinion to have been given in conformity to 
any poſitive or prevailing rule.“ It appears to us, 
lays that opinion, * that the ſalvors are entitled to a 
« © moiety for the merit which they have has in this 
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(a) Sir 17. Score. 
« tranſs 
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« tranſaction. By theſe; words they evidently ap- 


pear to have taken their. meaſure not from any preciſe | 


rule, but from the partieular cirauimſtances of the caſe, 
and imply therefore a denial of the exiſtence of any ex- 
preſs rule at that time. Thel notes of Sir E. Simpſon, 
which I have before cited, provt᷑ that he knew of no 
ſuch rule ; for-after.ſaying; „In ſuch a raſe it be- 
« comes a perquiſite of Admiralty ; kad chere been 
ſuch a rule, he would naturally have added: not, as 
the words now ſtand, . The'/a/vers muſt be ſatisfied 
« for tbeir arpeuco and trouble; but the ſalvors- ſhall 
« take a mojetys'! he a dene Wes no MITT, her 
ſuch a rule. G. 21 ry 6 


On a view of tp and ett at 
the lateſt ptactice of theſe courts,” I am of opinion 
that there is no ſuch rule: it may have exiſted, and 
become obſulete. Many alterations in practice we 
know have taken place ſinee the compilation of the 
Black Book uf the Admiralty ; and perhaps there 
may have been a change on this point. If ſuch a 
rule ever exiſted, it is become obſalete; and as there 
is nothing rea ſonable in the principle, chat ſhould in- 
duce us to wiſh for its revival, 'I ſnall pronounce the 
ſalvors not to be de jure entitled to a moiety: but 
applying the diſcretion of the Court to the circum- 
ſtances. of this taſe, I er we fifths 
of the cargo ſaved. N 

The next conſideration is, who are the ntrors ? 
and in what proportion is thereWatd to be diftribured 
amongſt them ? Thete are tre different farties ; the 
crew of a ſmall veſſel who firft took pöſſefſion, ten in 
number; the crew of N veſſel coming to 

the 


| Art. 


the aſſiſtance of the former; three in umb RY: 
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thirdly, a gentleman, a magiſtrate, who interfered in 
a later tage, and wiſhes to be conſidered as a ſalvq r. 
With reſpect to the two former parties there can be 


no doubt, they are both entitled: but it is contended; | 


on behalf of the firſt ſet, that they are the only ſalvors; 
and that the ſecond ſhip's crew ought to be paid onlx 
for aſſiſtance and labour; but not as ſalvors. On the 


other ſide, the ſecond ctew demand to be placed:iont . - 


an equal footing with the firſt. In my opinion the 
juſtice of the caſe lies between the two pretenſions v 
I thigk the ſecond crew gave aſſiſtance very materiaÞ 
in its effects, but of a ſubordinate nature L ſhalt 
therefore conſider them as ſalvors of a ſecond claſs, 


acting under the direction of the ki, anddecyer; them 


to take but half ſhares. . 


1 come now to examine the ON IH 0 he 
magiſtrate ; and I can try them only by his own affida- 
vit, as there is no other evidence which takes any 
notice of them: I do not remember any caſe in which 


a a magiſtrate acting in diſcharge of his public duty has 


demanded to be conſidered as a ſalvor; and therefore 
] do not much wonder at the diffidence which has re- 
ſtrained this gentleman from giving in his claim 
till a very late hour: this however is certain, that if a 
magiſtrate acting in his public duty, on ſuch an occa- 


ſion, ſhould go beyond the limits of his official duty, 


in giving extraordinary aſſiſtance, he would have an 
undeniable right to be conſidered as a falvor; it will 
be therefore neceſſary to inquire what has been the 


extent of this gentleman's ſervices: if they amount 


only to the ordinary due of his duty, I ſhall be 
| diſpoſed 


mon GOURT. or ADMIRALTY. 


diſpaſed, to leave him o the general reward of: all 
good magiſtrates, the fair eſtimation of his country- 
men, and the conſciguſneſs of his owpgigbt conduct. 
Now I do not. diſcover any Peculiar vigilance, 
actiyity in his, conduct on this occaſion; the, * 
finders, ſent, to him to inform, im, of ct ache ſicvation 
the veſſel, and offered to put it into his bofiſion; 2 
far he is only pallive : but he goes on to ſtate as an 


eminent ſervice, * cc chat le ſent Morey met, under the 


mr 7% 


1, 
cc ſhip was A 4 by the and. two 5 


« perſons who had come down,” as it is ſaid, . ac- 
« cording to the cuſtom (a) « of that coaſt, for plunder, 
** were driven off.” FIST 


9 ' g 
1 T7 ; *{$ i4 | ' Saad ) 
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(a) The barbarous practice: of individuals on a remote coaſt 
require no comment; but it is à matter of ſurpriſe to ſee that 
owners under this diſtreſs ſhoald ever have mer with obſtruction 
in the recovery of their property, from the claims and op top 
of States, 

The laws of Rhodes are ſuppoſed to have wade wreck a fiſcal 
perquiſite, to the excluſion of the owner, Sell. Dom. M. lib. 1. 
t. 25. and, theſe laws being adopted as the maritime laws of 
Rome, the ſame harſh' principle prevailed amongſt the Romans, till 
Antoninus (as it is generally held) cortected it. Code xi. tit. 5. 
In the later periods of the Roman empire it was again revived; 
and on the diſſolution of the em pire, wreck. ſeems to have become 
a common perquiſite of the State, in the maritime nations of 
Europs. Valin, Rb. iv. fit. 9. Vinnius « on the 2. lib. ü. tit. 1 . 
art, 47. note Go, 

In England, ſo early as the 3d of Ede. 1. c. 4 4 diſtinQtion was 
made, reſerving wreck to the crown only where no man, cat, or dog, 
that i is, no living creature eſcaped; and in caſes where it was not 


claimed within a year and a day. Theſe animals kave been long 


conſidered 
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| bourhood, it might have occurred to him that his 
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Now I maſt ſay, that if a magiſtrate was aware 
tkat ſuch a barbarous cuſtom prevailed in his neigh» 


preſence was requiſite on ſuch an occaſion. The pre- 
ſence—the eye—the voice of a magiſtrate avail . 


much. n appear, OR. | 


acc 12111 » 4 * di. 


GY 


* any of the goods or lading which come on ſhore, they ſhall nat 


— DT — — — —{- —_ a „  — — — — —— 


5 an app: held; Af bm 
« only if any living creature eſcape, but if proof can be made af 


« be forfeited as wreck.” Bl. Come. b. 1. c. 8. If fo, the technical 
diſtinction ſeems to be done away; and there enn be no difference 
between things <vrecied and goods. diſpoſſeſſed by ftranding or 
other accidents of the ſea : with reſpeR to theſe, the 12 dew, Þ. ». 
c. 18. made perpetual by fat. 4 Geo. 1. 6. 12. removes the old 
limitation of time for claiming, by directing the goods to be ſold 


at the expiration of a year and a day, and the proceeds to be de- 
Polited in the Exchequer for any owner that ſhall appear and 
make ſufficient proof, The 26th of Geo. 2. c. 19, makes it a 


capital felony to ſteal from ſhips in diſtreſs, whether wreck or 
no wreck : theſe ſtatutes ſeem to afford. as much proteclion to 
property in this calamitous ſituation as law can give. 

In France it was not without a longer ſtruggle that this fim ple 
and moſt obvious duty of humanity was eſtabliſhed : ſo late as the 
reign of Hen. II. a memorable inſtance occurs. The embaſſador of 


the Emperor of Germany claimed two veſſels, wrecked on the coaſt 


of France, for the Emperor, and received an anſwer from the Con- 
ſtable Montmarenci, That they were the perquiſite of the crown 
of France.“ And again, Its jus invaluit,” fays Badia, ** gt ne 
* Andreas quidem Doria queſtus fit, de navibus in litore Celtico 

«< ejectis, et a prafeQto Claſſi Gallie direptis. Valia, lib. iv, tit. g. 
It does not appear how ſoon the right of the owner was again ad- 
mitted in France (for it had been before recognized in former 
ordinances) ; but Valis thinks the claims of owners have met 
with no oppoſition from the State ſtace the ordinance of 1 $34. 

It is ſcarcely neceſſary to add, that every humane proviſion is 
made for the alleviation of accidents of this nature, in the excel. 
lent marine ordinances of Loxis the XIV. 
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attended, or chat he was prevented by unavoidable 
accidehts from attending. As he did not attend, I 
think there was reaſon” enougtf to fear thut choſe 
fifteen men might conform to ine Barbareus i LD, 
enforced as ft was by a multitüde - ot two hundred 
perſons ; and that they might thin much mere Uf 
the plunder they could take, than .of the qath- which 
they had taken, However, it does turn out, by great 


good luck, that theſe fiſteen men put to flight the | 
two hundred. —I own, +1 ſee more -good fortune in 


* 
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the event, than prudence in the meaſure that was 


purſued: at, any rate the fifteen men muſt de paid 
very liberally for their aſſiſtanſſe. 

A ſecond plea of merit advanced on the part of 
this gentleman is, that he ſent notice to the Swedi/s 
conſul, and to Lloyd's Coffee-houſe : ſo far he ated 
with great propriety perhaps more might have 
been done. It is fit a magiſtrate ſhould know that, 
when a ſhip comes into port in the condition of this 
veſſel, there are intereſts of the "Crown which, on 


behalf of the public, it is his duty to protect. No- 
tice ſhould haye been ſent alſo to. dhe 4 of the | 


Crown. d ET 0147 D Nr 

Upon the whole, eommending this magiſtrate for 
what he did, but thinking that he might perhaps have 
done more, i am not authoriſed to pronounce that he 
is a ſalvor, in ſe— nor entitled to any ſhare of 


the ſalvage, which 1 decree to be paid to the other 
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(a) The value of che tap, cargo, ind freight, amonated ta 
about 12,6007, * 
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THE SANTA CRUZ, Pico Maſter.” 


\ 


T* was a caſe of a Portugueſe veſſel taken by the? 


: French, and retaken by Engliſh cruiſers, after being 
eſſion of the enemy: it was the 


leading caſe of ſeveral of the ſame nature, as to the ge- 
neral law of recapture between England and Portugal. 


a month in the poſſi 


For the Captor the King's Advocate and Law- 


rence This is a caſe of a Portugueſe veſſel taken by 
the French on the iſt of Auguft, and retaken by 


Engliſb cruiſers on the 28th. The French had ſent 
away or deſtroyed the papers, ſo that there did not 
appear ſufficient proof of the property; but all in- 


quiry upon that point was ſuperſeded by a conſidera- 
In the opening, on a former day, the 
whole caſe was diſtinctly placed on the authority of 
the deciſion in the San Jago; and the principle of - 
reciprocity which determined that caſe was ſo readily 
admitted by the Court, that the parties were im- 


tion of law. 


mediately referred to produce evidence reſpecting 
the law and practice of Portugal on the ſubje& of 
recapture : 
held to be eſtabliſhed: the evidence of the fact is 
now, before the Court. On the part of the captors, 


it conſiſts not of ordinances and expoſitions of or- 


dinances, but of acts which no argument can affect: 
they appear in the preceedings of the Court of 


Portugal, on two Britiſh ſhips, The Anne and The 


Endeavour, which coming out of the hands of the 
French into the poſſeſſion of Portugueſe ſubjects, were 
claimed for the original owners, but were condemned 
as lawful prize. 


the principle of law therefore muſt be 


, On 


k COURT OF ADMIRALTY. 
On cheſe grounds, on che authority of the law of p en, 


Portugal, it is. ſubmitted, this. veſſel muſt. be con · 
demned to the Britiſh captor. | 


For the Claimant, Arnold and Sewell—This' is a 


caſe which reſpects the property of an ally, recaptured: 
from the common enemy; and the queſtion is, why 


reſtitution ſhould not paſs to the original proprietor ? 


On all general reaſoning, and the principles of com- 
mon equity, it is a demand that ſeems to admit 


of no oppoſition; but it is ſtill more ſtrongly ſup- 


ported by the ancient law of Europe, and the daily 
practice of theſe Courts: in reſpect to the time when 


property is to be- deemed converted by capture, - 
the ancient law of Europe (Conſol. del M. c. 287. Bynk. 


9. J. P. lib. i. c. 4& 5.) held, that a bringing infra 
præſidia was abſolutely neceſſary to fortify the poſ- 


ſeſſion of the captor, and diveſt the original proprietor 


of his claim. Some nations have indeed, by later regu- 
lations, ſubſtituted a poſſeſſion of twenty-four hours 
as a ſtate of ſufficient ſecurity, but it is an alteration 


which does not appear to be founded on any rational 


principle; and what is of more importance to the 
preſent . argument, it has never been admitted into 
the practice of theſe Courts (a); for this country has 


ever 


r — — 


— 


(a) It is aſſerted by Albericus Gentilir, b. i. c. 3. Hiſps Adv. | 


and repeated after him by Grotius, 6, iii. c. 6. , 4. note 7. that 
England was amgng the nations that had adopted the rule of 
twenty-four hours; but it is queſtionable, whether this practice 


ever prevailed here. So far back as 1672, we have the teſtimony 


of the then judge of the Admiralty, Sir L. Fenkins, that he could 
find no traces of it in the earlieſt part of the laſt century : his 


words will ſhew, that it was not introduced during the Uſurpas | 


tion, nor acknowledged afterwards by him, 
da | On 
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ever refiſted the innovation, and adhered ſtridtly to 


the old rule as a fundamental principle 1 its . 


law. 


But it may be faid, this practice ſtands upon the 
regulations of our prize- acts; the acts however but 
carry into effect the principle” of the old and general 
law; and were they even in this reſpect matters of 
novel inſtitutian, whilſt they preſcribe a law to Brit 
ſubjects, they would create an equitable right for our 
allies to have the benefit extended to them; and in 
fact the right to reſtitution, on whatever grounds it is 
founded, has always been acknowledged in the | prac- 
tice of this Court. ; 

In the preſent war, there have been many caſes 
* to ſeveral of our 1 3 in which it has been 


— — TO * a 8 i ä — — 


_— —— * — 


On a caſe referred to him by the King, be reports : “ In 
* England we have not the letter of any law for our direction; 
« only I could never find that this Court of Admiralty, either 
« before the late troubles or fince your Majeſty's happy reſlora - 
tion, has in theſe caſes adjudged the ſhips of one ſubjeR good 
« prize to another; and the late uſurpers made a law, in 1649, 
« that all ſhips reſcued, whether by their own men of war, or 
te by privateers, ſhould be reſtored on paying one-eighth ſalvage, 
* without any regard to the time ſuch ſhip had been in poſ- 
4 ſeſſion of the enemy, or to any other circumſtances, unleſs the 
* ſhip taken were made a man of war by the enemy: and in that 
« caſe a molety went for ſalvage, but the ſhip was till to be re- 
„ ſtored, Whether the uſurpers intended this as a novelty or 


an affirmance of the ancient cuſtom of ZEng/and, I will not 


* take upon me to determine, only I will ſay, condemnation 
«© upon the enemy's pc for twenty-four hours is a modern 
ec uſage,” 

In this caſe, the capture had been on the 7th, and the recap- 
ture on the 12th of June 1692, but the ſhip was reſtored, Life 


of Sir L. Tenkens, vol. ii. page 770» Py 
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ſo adjudged; there are ſome alſo relating particularly 
to Portugal; and others may be produced from the 
earlieſt parts of the preſent - century: in 1703, The 
Saint Catherine; in 1707, The Blactiſton, both Portu · 

gueſe veſſels, were reſtored, on recapture, after having 
been many days 1 in the poſſeſſion of. the enemy, but 
never carried into port: in the preſent war, The 


Memphis, The Minerva, The Joachim d' Alva, all 
Portugueſe veſſels have been reſtored without oppo- 


ſition; and ſufficiently eſtabliſh the law of this country 
to be towards allies, as well as towards Briz/þ ſub- 


jets, a law of reſtitution on ſalvage. 


But between Portugal and this country, the rule 
has 'alſo been recognized -and confirmed by treaty : 
By the treaty of 1654, art. 19. the two countries 
bind themſelves to“ reſtore prize goods brought into 


« the ports of either by an enemy; and therefore they 


muſt 2: fortiori be bound to reſtore in recaptures 
ariſing from the operations of a joint and common 
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war; it is ſaid however, that theſe equitable princi- 


ples, and the eſtabliſhed practice of this Court, muſt 


now give place to a minute reciprocity to an inquiry 
into the law of Portugal, and into the fate of each 
individual caſe which has occurred before the tri- 


bunals of Portugal on the fubje& of recapture; and 


on this point, the whole argument reſts on the cafe 
of the San Iago, But without impeaching the 


juſtice of that deciſion, it may be allowable to de- 
pr ecate the application of it as a general rule of law: 
it was not ſo pronounced, nor in that extent; it re- 
ſpected a different country; it is a ſingle caſe, and re- 
mains at preſent unſupported by any ſeries of de- 
eilions to eſtabliſh the principle of it, to be an 
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univerſal principle of prize law, rel name and 


ant has nothing to apprehend: it is certified on the 


the recapture was made. The ordinance of December 
1796, which declares ſhips recaptured after a poſ- 
ſeſſion of the enemy for twenty-four hours to be 


law. If that ordinance is applied to the preſent | 
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character of England ſeem to require, thay ſuch a 


country ſhould adminiſter juſtice by + firm adherente 
to principles which it has itſelf approved, rather than 


by occaſional references to foreign codes. Phe in 
convenience of reſorting to the law of foreiga coun- 
tries amounts in ſome points of view almoſt to an 
abſurdity: we ſhall have rather a medley. of par. 


ticular caſes than a rational and conſiſtent train f 


legal deciſions. Shall England take its lam from 
Tunis or Algiers ? or ſhall it be left, as fuch:a prin- 


ciple may leave it, to the weakeſt and worſt governed 


Ts 


. to give law to the reſt of Europe 
But even, in reſpect to the fact, which has been 
* the ſubje& of inquiry in this caſe, the claim 


beſt authority, on the authority of eminent lawyers, 
and of the principal perſons in the government of 


Portugal, that there was no law on the ſubje& of 


recapture in that country before the ordinance of 
December 1796. The judges of the Courts of Ad- 


miralty make this declaration; and further certify, 


ce that there had been no mags i in which recaptured 
* Britiſh property had been condemned in Portugal; 


and «that, conſidering the practice of England, and 


ce the treaty between the two countries, they ſhould 
© have reſtored Britiſh property in a ſimilar-ſituation.” 
Such then was the ſtate of the law of Portugal when 


lawful prize, is in reſpect to this caſe an ex poſt facto 


caſe, 
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caſe, the later ordinance of May 1797, which di- 
rects reſtifution, muſt likewiſe. be applied; but it is 


ſtill farther obſervable on the ordinance of 1796, 
that it relates only to the ſhips 500. ſubjects of | 


Portugal. N 0 * 

A — exolanating, has alſo — given of the 
circumſtances-of two caſes which have been cited 
on the part of the captors as a proof of the law of 
Portugal ; and it appears, that in theſe, the claimants 
failed of redreſs, the one by applying to an ingampe- 
tent juriſdiction, and the other by relinquiſhing his 
claim. In the certificate of the judges; it is ſtated, 
ce that The. Endeavour Was carried before an in- 
te competent juriſdiction; that che deciſion was found- 
ed on wrong principles; and chat there has been 
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te ſince an order given for rehearing the cauſe be- 
4 fore the proper Court.“ | 


In 7. be Anne, the ELF ok give ves this ſtatement of the 


proceedings: © The: Britiſh. maſter had obtained an 


« embargo. on the veſſel, which, on application by the 
&« Portugueſe maſter, was taken off by the Secretary af 
« State; the Britiſb claimant then deſerted his claim, 
« whilſthe was {till entitled to bringit before the Court. 
The Secretary of State allo certifies, that the order 
e given by him to remove the embargo was not in- 
« tended to obſtruct the claim, ot prejudge t the final 
« deciſion, of the cauſe,” There is nothing then in 
either of theſe caſes that cap be admitted, as proof of 
the law of Portugal as it is 8 by the pro- 


per courts: the judges of thoſe courts declare, © there 


« was no law by which they ſhould have con- 
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and this ſtatement of the law hes received additional 
confirmation from the ſubſequent act of the tare; 
for. ſince the cireumſtances of the preſent war hive 
called for more explicit declaration of the low of 
prize, all doubt has been removed from this queſ. 
tion by an ordinance, which expreſsly directs reſti- 
tution of the property of allies on the payment of 
one; fifth ſalvage. On theſe conſiderations therefore, 
of the equity of the caſe ol the laws and practice of 
England, and of the rules obſerved in Portugal, the 
claimant ſtands entitled to reflitutzon'- on * ac. 

cuſtomed ſalvage. "0.0607 1 4 

The King's Advocate and Lawrence in dbb 
the authority of the San Iago it is now utmeteſfary) 
to argue the rule of reciprocity. It will be ſufficierit ta 
obſerve, that it was not laid down in that caſe ay 
novel in principle, or limited in application: it ſtands 
on a principle of natural equity, which muſt ever pre- 
vail between parties acting freely in ſupport of their 
own fig ghts, and independent of any common control. 
The Judges themſelves recogniſe the principle when 
they ſay, © that looking to treaties, and the Practice 
f England, they ſhould have reſtored.“ In re- 
ſpect to the treaty of 1654, it is clear, that i it has not 
bien confidered by this Court as applicable to decide 
the preſent queſtion ;\ for if it were ſo; reference would 
not have been made for information on the rule and 
practice of. Portugal : it is a treaty which refers 
evidently to a ſtate of neutrality in one party, and 
therefore does | not apply to the caſes of a common 
war, * 
If i it is to be applied by treuer or mühe. 
he trüe meaning of an ancient treaty will beſt be 
ſought 
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ſought 1 in the practice which has been obſer ved under 
it: it is attempted to -confound principle with the 


evidence of fact, but the principle of reciprocity being 


eſtabliſned, the fact only is own to be examined; the 


opinions and explanations of lawyers can avail nothing 
againſt the clear fact, that Portzugat has condemned 
Britiſb property under ſimilar circumſtances ; it is be. 
fides obſervable, that theſe opinions and certificates do 


not aſſert that there was no law, but that there was no 
poſitive law. In this doubtful ſtate of their law, the 


practice of the Cdurts of Portugal will be the beſt 
guide, The public Court of Liſbon, acting as ap- 


pats under a communication with the Cabinet of 


Liſbon, have in two caſes adjudged Britiſh property 
coming out of the hands of the enemy to the recaptor ; 


on theſe grounds it is ſubmitted, this veſſel muſt. be 


Ky 


* Caxvse 
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be Court, after the argument in the Santa Cruz, 


deſired to hear the diſtinctions that were to be taken, 
in favor of, or againſt, the remaining caſes. 


On the Santa Ruta, taken on the 12th of March 
1797, and retaken on the 20th, it was argued far 


the captors, that ſubſequent to the ordinance 1796, 
the law was ſtill ſtronger and, more clear on this 


point than it was in the preceding caſe ; for that 
ordinance expreſaly declared all recaptures after a 


poſſeſſion by the enemy for twenty-four hours to be 
lawful prize. 


For the Claimant it was contended— That the or- 
dinance of December 1796 related ſolely to Portugue/e 
caſes, and left. the general law towards allies on the 


ancient footing; that the only operation which this 
ordinance 


| | " 
TA CY 
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before that time had not led to condemnation. - 


guctuations of their own views of intereſt, and not-from 
any fixed principles of juſtice; and therefore that they 
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. could have was favorable to the ** 
ants, as it ſerved to prove that the e law 


tie * 


An the remaining caſes, retaken aſter the eee | 


of May 1797, it was contended, that the government 


of Portugal having eſtabliſhed a general law, and ated 
under it, was not at liberty to alter this rule during 
war; that ſuch changes were introduced from the 


were ſuch . as an _ was not nn to 
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 Jopement. | 
Si . Scott Theſe are ee of rern ſhips | 
or cargoes, eight in number, which have been re- 

captured at different times by Britiſh cruiſers. 
As far as the dates of the recaptures are material, 
they are to be diſtinguiſhed under three periods: — 
The firſt veſſel was .recaptured before the month of 
December 1796, when an ordinance on the ſubject of 
recapture paſſed i in Portugal: the ſecond was retaken 


between the months of December 2796 and May 17973 


when another ordinance took place, more expreſsly 


reſpecting the property of allies recaptured from the 
enemy: the reſt may be ſtated generally, without 
_ farther diſtinction, to have been taken fubſequently 


to the gth of May 1797- —t is neceſſary to diſtin- 


guiſh theſe dates, as it is ſaid the difference of date 
may affect the application of the general 5 


whatever that may be, to the particular caſes. 
They are caſes of very conſiderable value, of nth | 


importance, and of no mean difficulty in many re- 
you ” under a choice of caſes, they are not ſuch as 


1 ſhould 
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0 
I ſhould particularly wiſh' to determine; but they 
devolve on me in the regular courſe of my duty; 2 wo — 
and Jam bound to decide them according to my De. v, 
own heſt informed apprehenſions of law and juſtice, *®* 
of the general law of nations, as it has been under- 
ſtood; and 1 in _ __ „e . 
miralty. bi 1210 
In che eee aan I ee hearth 
of the rules which the law: of nations preſcribes on 
recapture, reſpecting the time when property veſts-in 
the captor ; af: t certuinly is a queſtion of "auch | 
curioſity, to inquire what is the true rule on this ſub- 
ject; when I day, ibe true rule, I mean only the rule 
to which civilized nations, attending to juſt principles, 
ought to adhere; for the moment you admit, as 
admitted it muſt be, that the practice of nations is 
various, you admit there is xo rule operating with 
the proper foret and authority of a general law. 
Ir may be fit there ſhould: be ſome rule, and it 9 
might be either the rule of immediate poſſeſſion, or 
the rule of pernoctation and twenty- four hours poſ- 
ſeſſion ; or it might be the rule of bringing infra 
præſidia; or it might be a rule requiring an actual ſen- 
tence of condemnation: either of theſe rules might be 
ſufficient for general practical convenience, although 
in theory perhaps one might appear more juſt tan 
another: but the fact is, there is no ſuch rule of 
practice; nations concur in principle indeed, ſo far 
as require firm and ſecure poſſeſſion; but their rules 
of evidence reſpecting the poſſeſſion are ſo diſcord- 
ant, and lead to ſuch oppoſite concluſions, that the 
mere unity of principle forms no uniform rule to 
regulate the general * But were the public 
opinion 
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opinion of European States mote: — agreed, - 
on any principle, as fit to form the rule of the law of 
nations on this ſubject, it by nommeans follows that - 


any one nation n. under an obligation to ob- 


ſerve it. . 2035! X 30 -WLE.18 174212 « 361 3 10 . 


That 3 od ariſe only from a recipro- 
45 (a) of practice in other nations; for from the 
very cireumſtance of the prevalence of a different 
rule among other nations, it would become not only 


lawful, but neceſſary, to that one nation to purſue a | 


different conduct: for inſtance, were there à rule 


prevailing among other nations, that the immediate 


poſſeſſſon and the very act of capture ſhould diveſt 
the property from the firſt owner, it would be ab- 
. turd in Great Britain to act towards them on a' mare 
extended principle; and to lay it down as a general 
rule, that a bringing infra præſidia, though probably 
the true rule, ſhould in alli caſes of recapture be deemed 
neteſſary to diveſt the original proprietor of his right; 
for the effect of adhering to ſuch a rule would be groſs 


injuſtice to Britiſb ſubjects; and a rule, from which | 
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0 Dr. Wes of e is eckionledged av's meet 
frop pelteiple of prize law, by Valin 


Me feroit.penſer, que les allies qui aux terms is e | 


cc article, ont droit de reclamer leur effets repris ſur des Pirates 
« par, des Frangois, ne doivent 'entendre que de ceux qui 
e ſulvent la meme juriſprudence que nous; autrement, it ny 


cc aqroit pas de reciprocitẽ : ce qui bleſſeroĩt Fegalite- de Juſtice, 


« que les Etats ſe doiyent les uns aux autres.“ Valio, J. iii. 
tit. 9. art. 10. 
See alſo the ſame 8 adverted to in 2 cals arifiog on 


the Pradice © of Franch,—LY6 of bir I. Jak, vol. i ii. p. 744. | 
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groſs injuſtice muſt enſue in practice, can never be the 
true rule of law between independent nations: for it 
cannot be ſuppoſed to be the duty of any country to 
make itſelf a martyr to ſpeculative propriety, were 
THAT eſtabliſhed on clearer demonſtration than fuch 
queſtions will generally admit. Where mere abſtract 
propriety therefore is on one fide, and real practical 
juſtice on the other; the rule of ſubſtantial juſtice 
muſt be held to be the true rule of the law of nations 
between independent ſtates. |: 


If I am aſked, under the known diverſity of prac- 


tice on this ſubject, what is the proper rule for a 
State to apply to the\recaptured ptoperty of its allies ? 
I ſhould anſwer, that the liberal and rational proceed- 
ing would be, to apply in the firſt inſtance the rule of 
that country to which the recaptured property belongs, 
I admit the practice of nations is not fo; but I think 
ſuch a rule would be both liberal and juſt: to the 
recaptured, it-preſents his own conſent, bound up ia 
the legiſlative wiſdom of his own country: to the re- 
captor, it cannot be conſidered as injurious. Where 
the rule of the recaptured would condemn, whilſt the 
rule of 'the recaptor prevailing amongſt his own 
countrymen, would reſtore, it brings an obvious 
advantage; and even in the caſe of immediate re- 
ſtitution, under the rules of the recaptured, the re- 
capturing country would reſt ſecure in the reliance 
of receiving reciprocal juſtice in its. turn. 

It may be ſaid, what if this reliance ſhould be dit 
appointed? Redreſs muſt then be ſought from 


retaliation; which, in the diſputes of independent 


ſtates, is not to be conſidered as vindictive retalia- 
tion, but as the juſt and equal meafure of civil 
vol. I, E 7 retri- 
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retribution; this will be their ultimate ſecurity, and 
it is a ſecurity ſufficient to warrant'the truſt, For the 

tranſactions of States cannot be balanced by minute 
arithmetic ;. ſomething muſt on all occaſions be 
hazarded on juſt and liberal preſumptions. 


Or it may be aſked, what if there is no rule in the | 
country of the recaptured ?—I anſwer, firſt, this is 


. ſcarcely to be ſuppoſed; there may be no ordinance, 
no prize acts immediately applying to recapture; 


bur there is a law of habit, a law of uſage, a ſtand- 
ing and known principle on the ſubject, in all civilized 
commercial countries: it is the common practice of 
European States, in every war, to iſſue proclamations 
and edits on the ſubject of prize; but till they appear, 
Courts of Admiralty have a law and uſage on which 
they proceed, from habit and ancient practice, as 
regularly as they afterwards conform to the expreſs 
regulations of their prize acts. But ſecondly, if 
there ſhould exiſt a country in which no rule pre- 
vails, —the recapturing country muſt then of neceſſity 
apply its own rule, and reſt on the preſumption, that 
that rule will be adopted and adminiſtered in the 
future practice of its allies. | 
Again, it is ſaid that a country applying to > other 
countries their own reſpective rules, will have a prac- 
tice diſcordant and irregular : it may be ſo; but it 
will be a diſcordance proceeding from the moſt exact 
uniformity of priaciple; it will be idem per diverſa.— 
It is aſked alſo, will you adopt the rules of Tunis . 
and Algiers? If you take the people of Tunis and 
Algiers for your allies, undoubtedly you muſt ; you 
muſt a& towards them on the ſame rules of relative 


Juſtice on which you conduct yourſelves towards 
= "Omer 
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other nations. And upon the whole of theſe 2 
jections, it is to be obſerved, that a rule may bear 
marks of apparent inconſiſtency, and nevertheleſs 


contain much relative fitneſs and propriety :. a regu- 


lation may be extremely unfit to be made, which, 
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yet, ſhall be extremely fit, and ſhall indeed be the 
only fit rule, to be obſerved towards other parties 


who have originally eſtabliſned it for themſelves. 


So much it might be neceſſary to explain myſelf 


on the mere queſtion of propriety; z but it is much 
more material to conſider what is the actual rule of 
the maritime law of England on this ſubject.—I 
underſtand it to be clearly chis: that the maritime 


law of England having adopted a moſt liberal rule 


of reſtitution on ſalvage, with reſpect to the re- 
captured property of its own ſubjects, gives the 


benefit. of that rule to its allies, till it appears that 


they act towards Britiſh property on a leſs liberal 


principle: in ſuch a caſe it adopts their rule, and 


treats them according to their own meaſure of juſtice, 


This I - conſider to be the true ſtatement of the 


law of England on this ſubject: it was clearly ſa ; 
Lords, Jan» at, 


recognized in the caſe of the San Iago; a caſe which 
was not, as it has been inſinuated, decided on ſpecial 


circumſtances, nor on novel principles, but on 


principles of eſtabliſned uſe and authority in the 
juriſprudence of this country. In the diſcuſſion 


1795+ 


of that caſe, much attention was paid to an opinion 


found amongſt the manuſcript collections of a very ex- 
perienced practitioner in this profeſſion (Sir E. Simſon), 
which records the practice and the rule as it was 
underſtood to prevail in his time. The rule is: 
ce that RE reſtores, on ſalvage, to its allies; but 
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« if inſtances can be given of Britiſh property re- 
cc taken by them and condemned as prize, the Court 


of Admiralty will determine their caſes mene | 


&« to: their own rule.” 1 

- conceive this principle of reciprocity is by no 
means peculiar- to caſes of recapture ; it is found 
alſo to operate in other caſes of maritime law: at the 


breaking out of a war it is the conſtant practice of 


this country to condemn. property ſeized before the 


war, if the enemy Condemns, and to reſtore if the 


enemy reſtores. , 

It is a principle ſanctioned by chit great founds« | 
tion of the law of England, Magna Cbarta itſelf (a); 
which preſcribes, that at the commencement of a 


war the enemy's merchants ſhall be kept and treated 


as our own merchants are treated in their country, _ 
In recaptures, it is obſervable, the liberality of 

this country outſteps its caution ; it reſtores. on ſal- 
vage without inquiry, till it appears that the ally 
purſues a different rule: it may be ſaid, there may 
be inequality and hazard in this prompt liberality ; 
and we may reſtore while the ally condemns ;- and ſo 


the fact has been: for it is not to be denied, that 


before the caſe of the San Iago had introduced a 
more accurate knowledge of the Spaniſh law, reſtitu- 


tions of Spaniſh property on recapture, had paſſed as 


of courſe; the more accurate rule however Is that 
which I have laid down. 


n 
— — —— 
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(a Art. 41. Omnes mercatores, &c,—Et fi fint de terra contra 
nos gwerrina, et fi tales inveniantur in terra noſtra in principio 
gwerre, attachiantur fine dampno corporum et rerum, donec 
fciatur a nobis, vel Capitali Jufticiario noſtro, quomodo mercatores 
terre noſtre tractentur, qui tunc inveniantur in terra contra nos 
averring, et fi noſtri ſalvi ſint, alii ſalvi fint in terra noſtra. ' 
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In tn preſent ſtate: of hoſtility (if ſo it may 
be called) hetween America and France, the prac- 
tice of this Court. reſtores American property on its 
own rule, without inquiring into the practice of 
America: it acts on the ſame. principle towards 
Danes, and Swedes, and Hamburghers, in the am- 
biguous ſtate in which the rapine of France has 
placed the ſobjects of theſe governments: towards 


Portugal then undoubtedly a leſs liberal treatment 


would not be obſerved: connected by long alliance, 
by ancient treaties, by mutual intereſts and com- 
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mon dangers, if Portugal forfeits the benefit of a 


rule which has been before obſerved as a general 
rule, it can be only on this ground that the courts 
of that country have applied a different rule to the 
property of Britiſh ſubjects. The queſtion then for 
the Court to determine will be ſimply this: Has 
Portugal applied a different rule to Britiſh property 
taken by the enemy, and coming out of their hands 
into the poſſeſſion of Portugueſe ſubjects? 

But before I enter on this inquiry, it may be pro- 
per to conſider the treaties that ſubſiſt between the 
two countries; becauſe if they have preſcribed a rule, 
it will render all farther diſcuſſion unneceſſary, A 
treaty, to which much reference has been made, 
thus ſtrongly and emphatically expreſſes the terms 
of union between the two countries: Neither of the 
* confederates ſhall ſuffer the ſhips and goods of the 
other, or of the people of either, which ſhall at any 
*« time be taken by the enemies of the one and car- 
te ried into the ports of the. other, to be conveyed 
. «© away from the owners or proprietors; but the ſame 
ce ſhall be reſtored to them or their attornies, pro- 
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« vided they claim them before: they are ſold or clear. 
« ed and prove their rights within three months, 


e and pay the neceſſary expences for preſervation 
and cuſtody.” Now I have no ſcruple in ſaying, 


this is an article incapable of being carried into literal 


execution, according to the modern underſtanding of 
the law of nations; for no neutral country can interpoſe 


to wreſt from a belligerent prizes lawfully taken (@); 
but I think it goes a great way to prove the ſpirit 
of the contracting parties: and I agree with Doctor 


Arnold, that it goes the whole length of the preſent 
claim ; for ſuch a treaty of alliance is not a thing 
tridcti juris, but ought to be interpreted with liberal 


(a) The notion of receiving reſtitution from 5 neutral power 
ſeems, ſoon after this treaty, to have been found to be incon- 
ſiſtent with the rights of Belligerents, as acknowledged by the 


law of nations: between the year 1666 and 1670, there is this 


report, among the letters of Sir L. Tenkins : 

« Thequeſtion in law is, Whether this Biſtainer, being brought 
*« into your majeſty's port, ought not, on account of your majeſty 
«© being in amity with the Catholic king, to be reſcued from under 
« the power and force of his enemy; and jure Poftliminii to be re- 
«© ſtored to his own, The law of nations, as it is at this day ob- 
cc ſerved, ſeems not to paſs any obligation on your majeſty to 
„ ;j:mpart your royal protection unto one friend to the prejudice 
« of another; this captor being jure belli, which is a very good 
« title, in full and quiet poſſeſſion of his prize, and ſo he was for 


a fortnight together at Port/mourh before he was diſcovered, 


« will take it for an act of partiality to have it now wreſted out 
« of his hands and given to his enemies: whereas no man's con- 
«« dition is to be made worſe than another's, in a place that is re- 
* puted of common ſecurity upon the public faith. Beſides, the 


% French ordinances do expreſsly provide, that leave be given to 


© all ſtrangers to depart thoſe ports with ſuch prizes as they hap» 


„ pen to bring in: it is the practice of Spain at this day, and of. 


«« a]l other ports that I can learn any thing of, in caſes of neu- 
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explanations, —And although it may ſeem to point 
more immediately to a ſtate of things in which one 
of the contracting parties is neutral; yet it would be 
ſtrange to ſay, that it binds the party to ſeize for 


the purpoſe of reſtitution, where there is no right 


of ſeizure ; but that it ſhall not oblige him to re- 
ſtore, when he has a complete right of ſeizure, 


and has already ated on that right. —The treaty 


does therefore in its ſpirit and wg embrace ws 
reſtitution of property. 
But then again, I.am to inquire, Whether Pertagal 


has put the ſame interpretation upon it? for if 


that government has uſed a different interpretation, 
that forms the. rule which I muſt follow : the caſe 
therefore upon the treaty comes exactly to the ſame 
queſtion, as the caſe upon the law : what has Portu- 
gal done? what acts are there, from which we may 
collect the conſtruction which Portugal puts upon 
the law, and upon this treaty? _ 


I come then to this important queſtion on the 


fact: On the original papers and depoſitions nothing 
appeared; reſtitution therefore would have paſſed on 
ſalvage, according to what I have deſcribed to be 
the law of England ; but the captors offered papers 
to ſhew that a different rule had prevailed i in Portu- 


gal with reſpect to Britiſh property: in this ſtate of 


doubt, the Court ordered farther information, and 
proof to be produced, reſpecting the law of Portugal 
on recapture, and BY BOTH PARTIES Now the firſt 
queſtion is; Who is more particularly expected to 
produce this proof? And it has been much preſſed 
by the counſel for the claimant, that the onus pro- 


bandj lies on the recaptors: it lies wich them, it has 


been 
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been ſaid, to ſhew that Portugal uſes a different rule; 
or at leaſt to raiſe a ſtrong preſumprion of that fact. 


But I am of opinion, that the recaptors have ſpffi. 


ciently - diſcharged their duty to the Court, by the 


papers which have been produced. 


The cnus probandi then ſhifts: and it becomes a 
duty on the claimants to exonerate themſelves from 
the preſumption raiſed againſt them, and to ſhew 
that their law is not ſuch as the prima facie evidence 
of the recaptors repreſents it to be. 

They have beſides great advantages in this re- 
ſearch: the law and the country is their own: accels 
is eaſy to them, to the beſt information. They have 
reaſon to expect all that the diligence, the acutenels, 
and the zeal of their countrymen can produce on 
their ſide: but the captors muſt hunt out a foreign 
law, through a foreign language, and with the affiſt. 


_ ance of profeſſors not much diſpoſed to promote 


their inquiries: the means are evidently unequal be- 
tween the parties; and the means being unequal, the 
obligation is by no means equal: all defect of prook 


therefore, mult preſs principally on the claimants; 


from whom the Court is entitled to expect proof of 
the fulleſt and moſt ſatisfactory nature. 

It has been aſked, What proof muſt we produce? 
The queſtion admits of an obvious anſwer: In the 
firſt place the Court will expect the text law, the 
exiſting ordinances; now I think it does appear, 
that there are ordinances on the ſubje& which have 
not been produced : the ordinance of 1796 refers to 
an ordinance of the year 1704, as the baſis on which 
it was framed ; I have therefore a right to conclude, 
that this ordinance has formed the ſubſtance of the 
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Portugueſe prize-law for a century ; but yet no notice 
has been taken of it.— In the next place, information 
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would be required reſpecting the deciſions. which De. "Hg 


have paſſed on their own recaptures ;. and if none 
ſuch can be found, a certificate to this effect ſhould 
be exhibited ; but there is no certificate: beſides, it 


is, I think, ſcarcely probable that there ſhould not 
have paſſed ſome deciſions on this ſubject previous 


to December 1796; Portugal has been active in the 
war; and the enemy has been active on thoſe coaſts; 


recaptures muſt have occurred; they muſt alſo have 
been brought to adjudication, and the rule by which 
they have been decided would have been conſidered 


by me as the law of Portugal. 
It might have been expected alſo, that authorities 
even more immediately in point might have been 


produced, from deciſions reſpecting the recaptured 
ſome inſtances cannot but have 
occurred previous to May 1797, when an edict iſſued 
on that ſubject. Three caſes have occurred within 


property of allies: 


three months after the edict, and afterwards many 
more; and it is ſcarcely probable, that ſo many 
ſnould have happened after that time, and none 
before, — It has been ſuggeſted, that the records of 
Portugal are not ſo kept as to furniſh a ready anſwer 
to ſuch inquiries; but I cannot admit an excuſe ſo 
diſhonourable to the tribunals of that great country : 
there is therefore a. defect of evidence, for which 
no ſufficient reaſon has been given on the part of the 
claimants, 

After this ſtatement of the reaſonable expectations of 
the Court, let us now ſee what evidence has been pro- 
duced: it conſiſts of many documents, of which ſome. 
muſt immediately be diſmiſſed, as of no uſe or autho- 
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rity in this caſe : of theſe, che firſt is a certificate from 
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the Portugueſe miniſter plenipotentiary. at this Court, 
As far as character truly honourable both in pub« 
lic and private. life, can give weight to an opinion; 
as far as a conviction, that the party delivering that 
opinion delivers the fincere and unbiaſſed perſvaſion 
of his. own mind, can influence me to reſpect it; 
this opinion muſt command the greateſt atten- 
tion; but the whole weight of this opinion is con- 
fined to theſe confiderations : for it is to be remem- 
bered, that the Chevalier 4 Almeida is not a profeſſor 
of the law, but a diplomatic character; and therefore 
incompetent to inſtruct us in queſtions of law. 
Another paper which 1 ſhall diſmiſs alſo, is an 
opinion. of Mr. Da Sylva Liſboa, deſcribed 10 be. a 


lawyer of conſiderable eminence'in his own country. 


Upon this opinion many obſervations have been made, 
and more particularly on the impropriety, with which 
it undertakes to explain to us the Britiſh laws of 
recapture; whilſt it almoſt pleads ignorance of the 
Portugueſe laws on the ſame ſubject. It is ſcarcely 
neceſſary to obſerve, that the reprefentation which it 
gives of our law is erroneous ; it is, beſides, very 
deficient in the preliminary circumſtance which can 
alone give credit to it, or even make it intelligible to 


us; for it is not accompanied by any ſtatement of the 


queſtions that were addreſſed to this gentleman :. he 
could ſcarcely have imagined that the Briziſh Court 
of Admiralty would NE to Portugueſe profeſſors for 
information on Britiſo law; and we are at a loſs to 
conjecture, in what view he could ſuppoſe we ſhould 
derive any knowledge of the law of Portugal from 
fuch an opinion: it would perhaps therefore be but 
due civility to the reputation of this gentleman, to 
conſider 
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conſider it as an opinion haſtily obtained, on an im- 
perfect repreſentation of the caſe; and under this 


character, as it can avail nothing in point of authority, 


I would recommend it to thoſe who may have to 
argue this cauſe again, if it ſhould go to an appeal, to 


diſmiſs this paper wholly from the caſe. 
The laſt paper which I ſhall diſmiſs is, the cer- 
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tificate of Mr. Naſh, a reputable merchant of this 


town: this paper relates ſomething of a tranſaction that 
has happened to Portugueſe maſters accepting from the 
enemy, by donations, ſhips taken from the Portugugſe. 
«© The enemy had captured a number of veſſels, 
« ſome Portugueſe, ſome Engliſh ; and willing to diſ- 
te encumber themſelves of their priſoners, they gave 
ce to the Portugueſe and Engliſh maſters jointly, one of 
« the .Portugueſe ſhips: on carrying their preſent 
e into Portugal, theſe perſons are repreſented to have 
ce been ſeverely treated, and to have been impriſoned 
ee by the Government.” I am at a loſs to underſtand 
this account, when I recolle& the caſes of The Anne 
and The Endeavour ; unleſs I am to ſuppoſe, that 
this ſeverity was practiſed on them ſubſequently to the 
laſt ordinance, which pronounced ſuch donations null 
and void ; for otherwiſe I muſt ſuppoſe, that dona- 
tions of Portugueſe property were conſidered void, 
whilſt ſimilar donations of Britiſb property were held 
to be perfectly good and valid: the ſame paper in- 
forms us farther, * that the Portugueſe maſters re- 
emitted to England, to the captains of the Engliſh 
ce veſſels, a part of the proceeds as their ſhare of the 
tt donation:”—1I am ſorry for it; becauſe the pro- 
perty belonged not to either party, but to the former 


Portugueſe owners; and no intereſt could accrue 
F 4 | to 
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to thoſe maſters, but an ordinary ſalvage on reſtity- 
tion to the original proprietors. | Sv 
This certificate cites alſo, as a ſort of receabll, 
the acceptance of four pipes of wine, in the ſame 
manner, by an Engliſh captain, Bennet. It would be 
ridiculous to treat the conduct of this man as at 
authority; it was an Irregular proceeding, and as ir- 
relevant to this caſe, as the ern parts or this cer- 
tificare, | | 
Laying aſide, therefore, theſe "AF PROS" 
I come now to examine thoſe papers which may be 
conſidered as matter of evidence in the caſe : theſe are 
on the part of the claimants; ift; Opinions of Por- 
tugueſe lawyers; 2dly, A certificate of the judges 
of the Supreme Court of Admiralty in Portugal; 
3dly, The decree of the queen of Portugal, Nov, 
1797, in the caſe of The Anne; and, 4thly; A certifi- 
cate of the foreign Secretary of State of that coun- 


try, Mr. Pinto de Souza. But it is ſcarcely poſſible 


to conſider the effect of theſe documents, vithout 
bringing under our view thoſe at the ſame time, 
which have been brought in by the captors : theſe are 
the ordinances of Dec. 1796, and of May 1797 ; and 
the proceedings relative to the Britiſh ſhips 7 . Anne, 
and The Endeavour. 

In. the ordinance of December 1796, no mention 
is made of the recaptured property of allies. The 
ninth article refers only to their own recaptures: but 
a reaſonable preſumption ariſes from it, that they 
would apply the ſame law to their allies; for this 
principle is not only liberal and juſt, but it is actually 
obſerved in the practice of England, France, and Spain: 
a preſumption therelote ariſes, that Portugal would 

purſue 
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purſue a ſimilar rule: but I think there are two cir» 


cumſtances which convince me, beyond mere pre- 


ſumption, that Portugal did act on this principle, 
and did mean to apply its own rule to the caſes of. 


allies. In the caſe of The Endeavour, which con- 
cerned the property of an ally, the ſentence. was in 


theſe words: © Having heard what has been alleged 
te concerning the rule of, twenty-four hours, ic appears 


« to us, that that rule ſerves only to regulate the right 


* of actions ariſing on recapture.” Now, certainly, if- 
this rule on recapture did not apply to the property 


of allies, it would have been entirely. irrelevant, to 


diſcuſs that rule in ſuch a caſe, — We may infer, 


therefore, I think, that the rule of twenty-four. 


hours poſſeſſion was the rule of Portugal; and alſo. 
that had the caſe of The Endeavour been confidered 
as a caſe of recapture, it muſt have been governed 


and decided by that rule. Ihe manner in which. Por- 


ſugal has ated on the laſt ordinance, confirms me alſo 


in ſuppoſing that it was the practice of Portugal, io 


extend its own rule to the caſes of allies. The ſal- 
vage there ordained for Portugueſe property is one 
fifth, and this proportion has been obſerved alſo in 
ſubſequent caſes of Britiſb property, although it is not 
the proportian of ſalvage which our ownlaw preſcribes: 
I may therefore conclude it was the practice of Por- 
_ tugal to apply its own law to the caſe of an ally. 


But, it is ſaid, this rule of twenty-four hours poſſeſſion; 


had not prevailed in Portugal, before the ordinance 
of 1796: that ordinance, I muſt obſerve, profeſſes to 
take for it baſis the ancient ordinance of 1704; and, 


therefore, I may preſume that ancient ordinance was 


| fundamentally the ſame. Had there been a differ- 
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- The, .... ericeſo material, it was the duty of the claimant to 


have produced that ordinance for the information of 
the Court; and to have convinced us that the modern 
practice was a change and alteration in the juriſpru- 


dener of Portugal. It cannot, indeed, be ſuppoſed, 


that att alteration ſo monſtrous, ſo gigantic, ſo oppo- 
ſite to the general -courſe of the relaxations which 
have gradually taken plate in the law of prize during 
this century, ſhould have found its way into the 
courts of Portugal, and have been adopted by them 

for the firſt time in 1796. We know it to have 
been the ancient law of Spain. The vicinity of the 
two countries, their affinity of habits, the reſemblance 


of their legal inſtitutions, ſtill farther ſtrengthen the 


probability, that this rule had alſo been the ancient 
law, or at leaſt the uſage of Portugal on this ſubject. 

I éconſider myſelf, therefore, juſtified ro conclude, 
that the law of Portugal eſtabliſhed twenty-four hours 
poſſeſſion by the enemy to be a legal diveſtment of the 
property of the original owner; and alſo, that it would 
have applied the ſame rule to the property of allies. 

But 1 acknowledge it is not ſufficient to ſay ſuch a 
rule would have been applied. It is alſo neceſſary to 
ſhew, that there have been actual proceedings under 


it; and for that purpoſe two caſes have been pro- 


duced: the caſes of The Anne and of The Endeavour. 
The caſe of The Endeavour was, I believe, prior in 
time. It was the caſe of a Britiſh ſhip taken by the 


French on the 24th of January 1796: the French 


captain gave it to the maſter of a Portugueſe veſſel, 
which he had alſo taken: the ſhip was carried 4 
Portugal : the Engliſh maſter demanded reſtitution; 
but it was denied to _ not only by the individual, 

but 
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but alſo by the courts of juſtice. of Portugal. The 
caſe of The Anne happened in Septem3er 1796, and is 
in one reſpect ſtill ſtronger than that of The Endeavour; 
as it was a ſhip given ih the ſame manner by the French 
captor, to the very man who had been the maſter of 
this veſſel, The Santa Cruz : let us ſuppoſe the maſter 
had been alſo the owner of The Santa Cruz: by what 
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juſtice could he have claimed to have his own pro- 


perty reſtored from Britiſb hands, at the ſame time 
that his own law confirmed him in his refuſal to reſtore 
Britiſh property, under circumſtances preciſely ſimi 
lar? but reſtitution, it ſeems, was refuſed, under a 
particular order of the ſtate, which declared © the pro- 


ce perty of the Engliſh owner had been diveſted, and 


* that the title of the Portugueſe owner was good and 
ct valid.“ 

Now theſe are two caſes ſtrongly in point; and un- 
Jeſs they can be overthrown, they will, I think, ſuf- 
ficiently eſtabliſh this fact; that it was the practice of 
the courts of Portugal, either under ancient ordi- 
nances, or under a filent, but prevailing uſage, or 
under ſome recent edict, to confiſcate the property 


of allies coming into the poſſeſſion of Portugueſe ſub- 
jets from the hands of the enemy: it is immaterial _ 


under which of theſe authorities the practice pre- 
vailed, Theſe deciſions are repreſented to us to 
be the only deciſions that have paſſed, during the 
preſent war on that ſubject; and they, therefore, 
eſtabliſh the law of Portugal, from whatever ſources it 
might be derived, 

But the force of theſe caſes has been attacked i in 
different ways. It is ſaid in the firſt place, that they 
were caſes not of recapture, but of donation ; and it 
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has been attempted to raiſe diſtinctions between theſe 


— til; but in all legal conſiderations they are pre- 


cifely the ſame; they are both «equally matter of 
prize: donation between enemy and enemy cannot 
take effect. The very character of enemy at once 
extingviſhes all civil intercourſe, from which ſuch a 
title could ariſe. So diſtinctly is this rule acknow- 
jedged to be the law of this country, that if a caſe 
ſhould happen, in which an enemy after capture had 
made a donation, as it is called, in this manner to 


the original owner; that veſſel muſt be condemned as 


a droit or perquiſite of Admiralty; and the original 


proprietor could acquire no intereſt but as ſalvor, ot 


from the ſubſequent liberality of the crown. 
I think I have evidence alſo that this matter is ſo 
conſidered 1 in Portugal. 

In the certificate of the Secretary Mr. Pinto de 
Souza, he ſays, the order given by him was not in- 
te tended to ſuſpend the ſuit of the Engliſb claimant 
«.but only to diſpoſe of that property which of right 
« belonged to the Queen, as being acquired from 
* the enemy without letters of marque.“ It is 
then under this deſcription, only the caſe of prize 
taken by a non · commiſſioned captor : and in this 
Mr. Pinto de Souza ſeems to coincide exactly with 


us, in the view in which we ſhould have conſider- 


ed it here. It has been ſaid, however, that the 
law of Portugal does diſtinguiſh between donations 
and recaptures; but it is ſufficient to obſerve, that no 
proof has been produced of this aſſertion; and be- 
ſides, it is a diſtinction which cannot in the nature of 
things reaſonably exiſt; nor indeed ſhould I conſider 


myſelf by any means bound to purſue a foreign law 


through 
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which at laſt perhaps might be found to exiſt only in 
theory. It would be ſufficient for me to know, that 


I underſtand the practice, as it has been adminiſtered 


in the only caſes that have occurred on this ſubject. 
But, it is faid, theſe caſes were decided before an 
incompetent tribunal; although I believe this ob- 


through a variety of minute and ſubtle diſtinQions, 
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jection applies only to The Endeavour : this objection 


however does not appear to have been taken by the 
Portugueſe lawyers. In the order of her ſacred Ma- 


jeſty, it is ſaid indeed, © the Council of Commerce had 


ce no juriſdiction to decide queſtions of this nature: 
but the certificate of the judges ſpeak a different lan- 


guage; they ſay, not that the juriſdiction was incom- 


petentz but * that the ſentence which had been given 
© by the Board of Commerce was founded on frivo- 
“ lous and inſufficient reaſons, and that the party 
* might have appealed.” The terms uſed by them 
are juſt the terms which would be applied to caſes =o 
ceeding in their due and ordinary courſe, 

In the caſe of The Anne, it is not, I think, pretended 
that the court before which it was brought bad not a 
competent juriſdiction : but it is argued againſt the 


Britiſh claimant, that he acquieſced in the deciſion, 


when he might have appealed :—But Jet us ſee what 
muſt have been his proſpect of ſucceſs. The hope 
which the Portugueſe lawyers held out to him, 1s not 
founded on any opinion on the merits of his caſe, but 


on a point of form, * becauſe the order of Council 


had not been produced.” Whilſt the cauſe was 
under inveſtigation, the Supreme Authority of the 
State interpoſed, to inform the Court, that the title 


of the Portugue/e maſter was legal and valid. The 
Court 
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Court of Juſtice afſents to this authority, and decides * 
accordingly ; and it is againſt a deciſion ſo deliberately 
pronounced, and ſo irregularly influenced by the ſu- 
preme authority of the Country, that this foreign 
claimant, the maſter of a ſmall Engliſh veſſel, is re- 
quired to perſevere: I muſt think it could not de 
expected of him. 5 | 
Such are the obſervations which 1 think myſelf 

juſtified in making on the proceedings in theſe two 
| caſes: and after the general view which I have taken 
of the whole of this ſubje&, it may be unneceſſary to 
dwell more particularly on the minute parts of the 
ſeveral papers: it is, I think, clearly proved, that before 
the ordinance of May 1797, the courts of Portugal 
conſidered Britiſh property coming out of the hands 
of the enemy as ſubject to confiſcation : in two in- 
ſtances ſuch property was actually confiſcated, not by 
remote and inferior juriſdictions, but in their higheſt 
courts, in the capital of the empire, and under the 
direction of the ſtate, The ordinance of 1797 can- 
not be applicable to pre-exiſting caſes; I muſt de- 
termine all caſes, as if they had come before me at 
the time of capture. The two former caſes, there- 
fore, of this claſs, can receive no Protection from 
this ordinance. 

Looking then to the conduct which Portugal had 
obſerved towards Britifh property, and conceiving 
myſelf bound by the general law of this country, and 
more particularly by the authority of the caſe of the 
San Jago, to proceed on ſtrict principles of recipro- 
City, I have no heſitation in pronouncing the firſt two | 
2 ſubject t to confiſcation, 


I now 
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I now come to the conſideration of the ſubſequent 
caſes. It has already been laid down, that the law of 
England reſtores on ſalvage, unleſs it is forced out of 
its natural courſe by the practice of its alles, In 
the preceding caſes it has been reluctantly ſo'diverted 


from its free courſe ; but in-May 1797, it appears 
Portugal renounced the harſher . principles, and 
adopted a more liberal rule; upon what ground then 
can it be contended, that this country muſt, in regard 
to thoſe cafes which have occurred ſubſequent to this 
ordinance, follow the harſh and antiquated, in pre- 
ference to the new and more lenient rule? It is faid, 


Portugal is not at liberty to make ſuch an alteration 


in time of war; and that thoſe who have once eſta» 
bliſned a rule, muſt abide the conſequences of it: 
but I confeſs I ſee no one reaſon on which this exer- 
ciſe of legiſlation can be denied to an independen 
_ "ſtate, 


try ; and ſo-muſt every country in ſome degree legiſ- 
late for us, whilſt Great Britain profeſſes to act upon 
the old principle, and adopt the law of its ally, In 
peace it is allowed ſuch an alteration might be made: 
and why not in a time of war? There are no depend- 
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It is ſaid, Portugal will then legiſlate for this coun- 


ing intereſts to be affected by it: it was an alteration 


as harmleſs to the world, as if it had been made in 


times of moſt profound peace : but it is ſaid, the law 
is not even now eſtabliſhed on equal terms of reci- 


procity towards this country. The ſalvage which 


Portugal has decreed is one fifth, whilſt the law of this 


country reſtores on payment of a ſixth only. Perhaps 


a rule more cloſely concurring with our own might 


have 


* 
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1 5, have been more convenient: but the difference ĩsmot 

2 ſſuf̃cient to juſtify this country in refuſing Portugugſ⸗ 

. ſubjects the benefit of their alteration, In profefing 

A to at on the law of our ally, we muſt do ir for 
better and for worſe. . 

1 therefore reſtore the e vellels that Wa 3 
taken ſince the ordinance of May 1797, on the ſat 
vage which Portugal has eſtabliſhed, a ſalvage of 
one eighth to ſhips of war, and one fifth to * 
vateers. | ; 

In the condemned wi, 1 1 the expences of 


the claimants to be defrayed out of the proceeds, 


4 . p - : 
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8 THE MERCURIUS, Grapes Maſter, of 
Reflitution does Ns was a Caſe of a ſhip aken on a voyage from 

kcleue, by och: 1 Baltimore to Amſterdam : the ſhip was claimed 


parties, either for a merchant of Hamburgh; and the cargo as the 


on the fame or | 
different evi. property of a citizen of the United States: on the firſt 
dence ; but a 

ſecond ſeizor capture, the veſſel had been reſtored by conſent ; but 


> 6 ode deer the officers of the Admiralty inſtituted new, proceed- 


gf conan ings; and the claimant now appeared under proteſt : 


— Amſterdam was ſaid to have been in a ſtate of block- 


2 ade; and it was contended, that the ſhip and cargo 
Fade de 

fatto : bro. were liable to confiſcation for attempting to enter 2 
. blockaded port. | FE: 
cludes the Vie Ph . 


paſſage as well JUDGMENT. 
as the Texel. | ö * ka od 
Violation of Sir V. Scott—In this caſe three queſtions ariſe: 


=p Aa _ iſt, Whether reſtitution by conſent bars new proceed- 


the ſhip but not 
the cargo, unleſs the property of the ſanie « owner, or unleſs the owner of the * is cogniſant of 
the intended violation, 
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ag? 2dly, Ho far the ſhip is affected by an at- 
tempt to break a blockade? and, 3dly, How far ſuch 
a conduct will affect the cargo? 


On the firſt queſtion I muſt ſay, that | in Ki +l Is 
by conſent in the preſent caſe, I think the party com- 


mitted an overſight: ſuch a conſent judicially re- 
corded, would bar him from a ſecond ſeiſore: againſt 
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other parties it could be no bar: but whoever ven- | 


tures on a ſecond ſeiſure, muſt make it under the 
peril of coſts and damages. A monition calls upon 
all claimants; but it does not call upon other cap- 
tors: nor could a ſecond ſeiſure be made: nor could 
other parties intervene, as on a freſh ſeiſure, till the 
proceedings under the firſt libel had been deter- 
mined, | 
The King in his office of Admiralty, is the 
ſecond ſeiſor in this caſe; and it is ſaid, that as the 
fountain -of all prize, he is to be conſidered alſo as 
the original captor : but the King holds the office of 
Lord High Admiral, in a capacity diſtinguiſhable from 


his regal character: beſides, although he is undoubr- 
edly the fountain of prize, he has conveyed away his- 


intereſts in it to various perſons: to the commanders 


and crews of his own ſhips ; to his other ſubjects by | 


letters of marque; and to the Lord High Admiral of 
England, It has been declared by high authority, that 


the intereſt of prize is veſted in the captor; and that 


captors may againſt the wiſh of t the crown n proceed to 


adjudication. 


The caſe of the La Paix (a) does I think ſuf. — 0 


ficiently ſupport the principle for which it has been 


cited. 


— — 


(a) This was a caſe of a ſhip — into St. Kitt's, and re- 
ſtored; and immediately afterwards ſeiſed by another privateer, 
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The. cited. In that caſe new depoſitions were taken: but 
Mert. the ſecond ſeiſor might in that inſtance have pro- 
De. 5th, ceeded, if he had thought proper, on the original evi- 
7. dence. It is ſaid here, that proceedings ſhould have 
been by appeal, inſtead of a ſecond ſeiſure: but there 

was nothing in the poſſeſſion of the Court. The pro- 

ceedings, therefore, by a ſecond ſeiſure, were, in my 

opinion, not only regular but neceſſary ; and the only 

means which could have been purſued : I therefore 

over-rule tbe proteſt, and aſſign the claimant to appear 

abjolutehy. | | 

On the ſecond queſtion, it Is neceſſary to inquire; 

Was there an actual blockade? Was it notified? 

Was it violated ? If all theſe points can be eſtab- 

liſhed, confiſcation muſt neceſſarily follow. It is 

the neceſſary conſequence acknowledged in all books, 

and confirmed by the practice of all nations; nor is 

it even denied in theory, to be a juft penalty by thoſe 

i who have laboured to extend to the utmoſt, the rights 

q bol neutral nations, 

| Buy the evidence it appears, that when the veſſel 
approached the Texel, the maſter was warned by the 
officer who boarded her, that he muſt not go into 
the Texel. The officer wrote on the manifeſt, 
« Hindered from going into the Texel. The inability 


— 


_ 


who followed ber out of the harbour, took her to the iſland of Me- 
vis, and there obtaiged a condemnation: the iltegality of a ſecond 
> ſeiſure, after reſtitution, was ſtrongly argued, on appeal; but the 
Lords decided on the merits, ſaying, © As the coptors cas only 
« now contend for farther proof; we are of opinion, that will not 
«« be ſufficient in this ſtage, although if this caſe had been ap- 
i pealed from the firſt judgment, we ſhould have been diſpoſed 
« to order farther proof.“ Coſts were given againſt the captor, 
for miſconduct. | 
| of 


during the preſent war. The Veſt India iflands were 
declared under blockade by Admiral Jarvis; but the 


HIGH [COURT OF ADMIRALTY. 
of the Saber to proceed into the Texel, therefore, 


e. the blockade: for a blockade may exiſt with. 


a public declaration ; although a declaration un- 
Wp by fact will not be ſufficient to eſtabliſh it. 


It has been ſo determined by the Supreme Court 


Lords held, that as the fact did not ſupport the de- 


claration, 4 blockade could not be deemed legally to 


exiſt: but the fact, on the contrary, [duly notified on 
the ſpot, is of itſelf ſufficient; for public notifications 
between governments can be meant only for the in- 
formation of individuals: but if the individual is per- 
ſonally informed, that purpoſe is ſtill better obtained 
than by a public declaration. Alluſion has been 
made to the notification given to the Swediſ govern» 
ment, but I think irrelevantly ; for the only decla- 
ration to which the claimant can allude, muſt be one 
that has been made to his own government. 

Much has been ſaid about the purpoſes of block⸗ 
ade, which I do not think material to the caſe; I 
ſhall therefore paſs it over, and proceed to conſider 
what the maſter himſelf underſtood by the notification 
which he received and whether he really thought, 
that though he might not go into the Texel, he was 
at liberty to get to Amferdam by any other courſe, 
It appears that he aſked the officers who boarded him, 
whether he might go to other Dutch ports; otbor, ay 
muſt be underſtood, than the object of his deſtination, 


It was never inquired whether he might go to Amfer- 


dam by any other courſe. The maſter pretended to be 
proceeding to-Hamburgh, till he came to the paſſage 
into the Zuyder Zee, and then he attempted to enter 

G 2 it. 
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it. How far the blockade might extend to all the 
ports in the Zuyder Zee I ſhall not now inquire, be- 


cauſe I am ſufficiently convinced that the intention 


of this maſter was to proceed to Amſterdam, in de- 
fiance of the prohibition, which he diſtinctly under- 
ſtood : perhaps the officer might have expreſſed him- 
ſelf more clearly than he did; but if there had been 
any thing inſidious, in the manner of giving this in- 
timation, I ſhould have thought it my duty to protect 
the neutral from * 0 or inconvenience 


under it. 


It is ſaid, this e to the zo Zee was not in 
a | ſtate of blockade: but the ſhipi was ſeiſed imme- 
diately on entering it; and I know not what elſe is 
neceſſary to conſtitute blockade, The powers who 
formed the armed neutrality in the laſt war, under- 
ſtood blockade in this ſenſe; and Ruſſia, who was the 
principal party in that confederacy, deſcribed a place 
to be in a ſtate of blockade, when it is dangerous to 
attempt to enter into it. * 


On the third point, to maintain that the conduct 


of the ſhip will affect the cargo, it will be neceſſary 
either to prove that the owners were, or might have 
been, cogniſant of the blockade, before they ſent 
their cargoes; or to ſhew, that the act of the maſter 
of the ſhip perſonally binds them. In America there 
could not have been any knowledge of the blockade : 
the cargo is innocent in its nature, and ſets out inno- 
cently : the maſter certainly is the agent of the owner 
of the veſſel, and can bind him by his contract or his 
miſconduct; but he is not the agent of the owners of 
the cargo, unleſs expreſsly ſo conſtituted by them. 


In caſes of inſurance, and in revenue caſes, where, it is 
a . ſaid, 


HIGH COURT-OF ADMIRALTY. 


ſaid, the act of the maſter will affect the cargo, it is to 
be obſerved, that the ground on which they ſtand, is 


wholly different. In the former, it is in virtue of an 
expreſs contract which governs the whole caſe; and 
in revenue caſes it proceeds from poſitive laws, and 
the neceſſary. ſtrictneſs of all fiſcal regulations. 

It is argued, that to exempt the cargo from this 
reſponſibility will open the door to fraud, if neutrals 
are allowed £0 attempt to trade to blockaded ports 
with impunity, by throwing the blame upon the car- 
rier maſter ; but if ſuch an artifice could be proved, 
it would eſtabliſh that mens rea in the neutral mer- 
chant which would expoſe his property to confiſcation ; 
and it would at the ſame time be ſufficient to cauſe the 
maſter to be conſidered in the character of agent, as 
well for the cargo, as for the ſhip. 
| Where a cargo is of a contraband nature, it will 
perhaps juſtify greater ſeverity; but in caſes of con- 
traband it is held, that innocent parts of the cargo 
belonging to other owners ſhall not be infected. This 
is, I think, a parallel caſe. There is miſconduct on 


the part of the owner of the veſſel, but none in the 


owner of the cargo. 

If the evidence of the property of the cargo was 
ſufficient, I ſhould reſtore that ; but as the caſe now 
ſtands, if the captors demand farther proof on that 
point, it muſt be ſupplied. 

Ship condemned, 
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A veſſel com- 
ing out of a 
blockaded port 
with a cargo, is 
prima facie liable 
to ſeiſure : if the 
cargo was taken 
on board after 
the commence- 
ment of the 
blockade, ſhip 
and cargo will 


be liable to con- 


demnation. 


CASES DETERMINED IN X THE 


N 


THE FREDERICK MOLKE, Borszx Maſter. 


= is a caſe of a Daniſh veſſel, taken coming out 

of Havre on the 18th of Augut 1798, and 
bound on a voyage from Havre to the coaſt of 
Africa, The cargo was miſcellaneous. 

A claim has been given for the ſhip and Cargo, 
as the property of the ſame perſon, a Deg mer- 
chant of Chriſtiana. 

Sir V. Scott—Several queſtions have been raiſed ; 
reſpecting the property, the previous conduct of the 
veſſel, the legality of this ſort of trade, and the aQual 
violation of a blockade, I ſhall firſt conſider the 
Jaſt queſtion, becauſe if that is determined againſt - 
the claimant, it will render a diſcuſſion of all other 
points unneceſſary. 

Firſt, then, as to the blockade, theſe facts appear 
in the depoſitions of the maſter, © that on his former 


« voyage he cleared out from Liſbon to Copenbagen, 


© but was really deſtined to Havre, if the could 
te eſcape Engliſh cruiſers; that he was warned by an 
« Engliſh frigate, The Diamond, off Havre, not to 
& oo/ into Havre, as there were two or three ſhips 
« that would ſtop him; but that he ſlipt in at 


© night and delivered his cargo :” it is therefore ſuf- 


ficiently proved that there were ſhips on that ſta- 
tion to prevent ingreſs; and that the maſter know- 
ingly evaded the blockade; for that a legal blockade 
did exiſt, reſults neceſſarily from theſe fats, as 


nothing farther is neceſſary to conſtitute blockade, 
than that there ſhould be a force ſtationed to prevent 


commu- 


HIGH COURT Of ADMIRALTY, 
communication, and a due notice, or prohibition 
given to the party (a). 

But it is ſtill fatther matetial, tit this blockade 
actually continued till the ſhip came out again; It is 
notorious indeed that Havre was blockaded for ſome 


time; and although the blockade varied octaſionally; 
it ſtill continued; for it is not an accidental abſetice 
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of the blockading force, nor the circumſtance “ 


being blown off by wind, (if the ſuſpenſion, and the 


reaſon of the ſuſpenſion are known,) that will be 


ſufficient in law to remove a blockade. 

It is faid, this was a new tranſaction, and that we 
have no right to look back to the delinquency of the 
former voyage; and a reference is made on this point 
to the law of contraband, where the penalty does not 
attach on the returned voyage: but is there that 


analogy between the two caſes which ſhould make 


the law of one neceſſatily or in reaſon applicable to 
the other alſo? I cannot think there is ſuch an 
affinity between them: there is this eſſential dif- 
ference, that in contraband, the offence is depofired 
with the cargo; whilſt in ſuch a cafe as this, it 
is continued and renewed 1 in the ſubſequent n 
of the ſhip. 


For what is the object of blockade? not merely 


to prevent an importation of ſupplies; but to pre- 
vent export as well as import; and to cut off 
all communication of commerce with the blockaded 
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(a) It has ſince appeated, that the blockade of Havre was 
notified to foreign miniſters on the 23d of February 1798. 
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place. I muſt therefore conſider. the act of (a) egreſs 
to be as culpable as the act of ingreſs, and the 
veſſel on her return till liable to ſeiſure and con- 


fiſcation. ? 
There may indeed be caſes of innocent egreſs, 


where veſſels have gone in before the blockade 'Y 


and under ſuch circumſtances it could not be main- 
tained; that they might not be at liberty to * 
tire. 


But even then a e might ariſe, if it 
was attempted to carry out a cargo; for that would, 
as I have before ſtated, contravene one of the chief 


purpoſes of blockade. 


A ſhip then, in all caſes, coming out of a blockaded | 
port, is in the firſt inſtance liable to ſeiſure; and to 


obtain releaſe, the claimant will be required to give a 


very ſatisfactory proof of the innocency of his in- 


tention. In the preſent caſe, the ingreſs was crimi- 
nal, and the egreſs was criminal; and I am decidedly 


of opinion, that both ſhip and cargo, being the proper- 


ty of the ſame perſon, are ſubject to confiſcation, 
Condemned, 
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(a) Such is alſo the law and the praclice of Holland,— 
Bynker/o00k, commenting on the orders of the States General, 
June 26, 1630, ſays, © Scilicet commercii intercludendi ergp 


* ordines generales portus Flandrie navibus bellicis obſede. 


te rant, adeoq. omnes quorumcunque naves eo deſtinatas indique 
. exeuntes publicabant; quemadmod um ex ratione, et gentium 


#* uſv, urbibus obſeſſis nihil quicquam licet advehere, vel ex his 


85 evehere.“ Bynk, 2. J. BP: book 1. Cs 4+ 
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HISH COURT OF ADMIRALTY, 


THE RINGENDE JACOB, KREPLIEN Maſter, 


JopoutnT. 
_ . Scatt—T his is a acaſe of a ſhip under Swe 0 

colours laden with iron, hemp, tobacco, and 
oak logs, and taken on a voyage from Riga to Am- 
ferdam, on the 15th of Auguſt 1798. 

The ſhip is claimed as Swmediſb property: the iron 
for Ruſſian merchants: the hemp appears to be the 


produce of Ruffia ; but it is claimed for a Daniſh 


ſubject; and ſome parts of the cargo remain ſtill un- 
claimed, ObjeRions have been made againſt the 
proofs of property as ſtanding chiefly on the evidence 
of the maſter, whoſe conduct, it is ſaid, has ſhewn 
him to be unworthy of credit; but I think the pro- 
perty is ſufficiently proved, 

Three other grounds, however, os been taken, 
on which it is contended, that the veſſel is liable to 
condemnation : 1ſt, On account of the uſe and oc- 
cupation in which ſhe was employed; 2dly, On 
account of the contraband nature of the cargo; and, 
3dly, For violating a blockade, 

On the former point, reference has been made ta 
an ancient treaty between England and Sweden, 
which forbids the ſubjects of either powers © to ſell 
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rreigbting o 
ſhip to the 
enemy is ne? 
the lending 
mentioned in 


+ the Stwedi 


treaty, 02. 31, 

1666. A con- 

traband cargo 

alone will not 

affect the ſhip, 

being the pro- | 
perty of a dif- 4 
ferent owner. 

Hemp is con- 

traband under 

the Daniſh 

treaty, Un- 

wrought iron 

is an article 


Promiſcui aui. 


Treaty, Oct. 2 1, 3 
1661. art, 11. 


4 or lend their ſhips for the uſe and advantage of the 


« enemies of the other :” and as this prohibition is 


connected in the ſame article with the ſubject of con- 
traband, it is argued, that the carrying of contra- 
band articles in the preſent cargo, is ſuch a lending 
as comes within the meaning of the treaty : but I 

| cannot 
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cannot agree to that interpretation, To let a ſhipon 
freight to go to the ports of the enemy, cannot be 


w—— termed lending, but in a very looſe ſenſe ; and I ap- 
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prehend the true meaning to have been, that they 
ſhould not give up the uſe and management of their 
ſmips directly to the enemy, or put them under hit 
abſolute power and direction. —It is befides obſery. 


able that there is no penalty anfiexed to this 
hibition, I cannot think ſuch à ſervice as this js will 


make the veſſel ſubject to confiſcation. 

But it is ſaid, there is a contraband cargo. That 
there are ſome contraband articles cannot be de- 
nied: hemp, the produce of Ruſſia, expotted by 
a Daniſh merchant, would be confiſcable even under 
the relaxation, which allows neutrals to export that 
article, only where it is of 'the growth of their own 
country ; but to a Dane hemp is expteſsly eny« 
merated among the articles of contraband in the 


Ad. art. July 4, Daniſb treaty ; and to ſay that a Dane might traffic 


1780, 


in foreign hemp, whilft he is forbidden to export hit 


own, would be to put a conſtruction on that treaty 


perfectly nugatory. The hemp muſt certainly be 


condemned; but I do not know that under the pre- 
ſent practice of the law of nations, a arty cargo 


can affect the ſnip. 


By the ancient law of Europe ſuch a confechberth 


would have enſued ; nor can it be faid, that ſuch à 


penalty was unjuſt, or not ſupported by the general 


analogies of Jaw ; for the owner of the ſhip has en- 
gaged it in an unlawful commerce. But in the 
modern practice of the Courts of Admiralty of this 
country, and I believe of other nations alſo, a milder 


rule has been adopted; and the carrying of contra- 
band 
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| HIGH COURT OF ADMIRALTY. 
band articles is attended only with the-loſs of freig 


and expences ; except where the ſhip belongs to the 
owner of the contraband cargo, or where the ſimple 
miſconduct of carrying a contraband cargo, has been 
connected with other malignant and aggravating Cir- 
cumſtances. 

The caſe which has been cited by the King's Ad- 
vocate, by no means eſtabliſhes'the contrary : that 
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Rineznos 
| Jacon, 
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The Eliza, 
Holtz, Adm. 


July 3, 1794+ 


was a cafe attended with particular circumſtances of 
falſehood and fraud, both as to the papers and the 


deſtination of the voyage. It was attempted under 
colorable appearances to defeat our right of pre- 
emption; and under a view of all theſe circum- 
ſtances together, the Court judged it to be ſubject 
to confiſcation ; but I am not diſpofed to conſider that 


deciſion as a general authority, in other caſes ol 


cargoes, ſimply contraband, 

On the queſtion of blockade, a hs ariſes whe- 
ther the maſter had received due notice of it: there 
appears not to have been any previous admonitian at 
the time of capture. The notice, therefore, if any, 
muſt have been under the public declaration: the veſſel 
left Riga on the ad of Fuly 1798: the notification of 


the blockade of Amſterdam to the foreign miniſters 


was made here on the 11th of June: it might have 
reached Riga before this ſhip ſailed; and I think the 
probability is on that ſide; but I cannot take it as an 
eſtabliſhed fact: I ſhall therefore order affidavits to 
be produced on that point. With regard to the 
cargo, the hemp is undoubtedly contraband, and 
ſubject to confiſcation: but it is diſputed whether 
iron in bars is to be conſidered as wrought or un- 

wrought; or whether or not it is to be ranked 
amongſt naval ſtores. 
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can J agree to another argument that has been ad- 


CASES DETERMINED IN TIR 
There is perhaps no article it nature that comes 
more exactly under the deſcription of an article of 
promiſcuous uſe than iron; it is a commodity ſub. 
ſervient to the moſt infinite variety of human uſes. 
As this cargo is going to a port of naval equipment, 
it would very probably be applied as a naval ſtore; 


but it may be too much to decide merely on this in- 
ference, that it is an article abſolutely hoſtile ; nor 


vanced, that, becauſe unwrought iron is excepted, 
in ſoine treaties, as not contraband; therefore, where 


no exception is expreſſed, it is to be confidered as con- 


traband. Enumeration takes place in treaties, to 


the ſtrict ſenſe, in which it is ſometimes ſaid, _ 


prevent miſunderſtanding : it diſtinguiſhes what. ſhall 


be contraband from what ſhall not; but the exception 
of particular articles is not to be there underſtood in 


confirmat legen. 
There is beſides a doubt in my mind what is at the 
prefent moment the relative fituation of Ruſſia and 


Holland: I do not know that Rufſia is ſo far engaged 


as a principal i in hoſtility with Holland, as to cut off 
all communication of trade between them. This is 
an important point which I ſhall reſerve for farther 
inquiry and information. In the mean time, it wil 
be equally neceſſary that the owners of the cargo 
ſhould prove themſelves not to have received no- 
tice of the blockade. It will be proper alſo to 
refer the iron and the oak timber to the inſpection of 
the officers of the king's yards, that we may be 
aſſiſted by their certificate, in determining whether 
they are to be conſidered as naval ſtores or not. 
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THE, BETSEY, Muzeny Maſter. 
1 * was a caſe of 2 ſhip and cargo, taken by the 


; Engliſh, at the capture of Guadaloupe, April the 


13th, 1794; and retaken, rogether with that iſland, 
by the French, in June following. The ſhip, was 
chimed for Mr, Patterſon of Baltimare; and the cargo 
as American property. The captors being ſerved 
with a monition to proceed to adjudication, appeared 
under proteſt; and the cauſe now came on upon the 
queſtion, Whether the claimants were entitled to de- 
mand of the firſt Britiſh captors, reſtitution in value, 
for the property which had paſſed. from them to the 
French recaptors? The firſt ſeiſure was defended on 
a ſuggeſtion, that The Betſey had broken the blockade 
at Guadaloupe. 


JuDGMENT, 


Sir W. Scott—This is a caſe which it will be pro- 
per to conſider under two heads: I ſhall firſt diſpoſe 
of the queſtion of blockade; and then proceed to in- 
quire, on whom the loſs of the recapture by the French 
ought to fall, under all the circumſtances of the caſe. 

On the queſtion of blockade three things muſt 
be proved: ſt, The exiſtence of an actual blockade; 
2dly, The knowledge of the party; and, 3dly, Some 
act of violation, either by going in, or by coming 
out with a cargo laden after the commencement of 
blockade. The time of ſhipment would on this laſt 
point be very material, for although it might be hard 


to refuſe a neutral, liberty to retire with a cargo al- 


ready laden, and by that act already become neutral pro- 
perty; yet, after the commencement of a blockade, 


a neu- 
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a neutral cannot, I conceive, be allowed to in- 
terpoſe in any way to aſſiſt the exportation of the 


property of the enemy. After the commencement of 
the blockade, a neutral is no longer at liberty to 
make any purchaſe in that port. | 


It is neceſſary, however, that the evidence of : 


blockade ſhould be clear and deciſive: but in thi 


caſe there is only an affidavit of one of the captgrs, 
and the account which is there given is, © that on 


ce the arrival of the Britiſh forces in the Ve ft Indies, 
«Ka proclamation iſſued, inviting the inhabitants of 


& Martinique, St. Lucie, and Guadaloupe, to put 
* themſelves under the protection of the Enghſb; 
te that on a refuſal, hoſtile operations were commenced 


es againſt them all: but it cannot be meant that 
they began immediately agai6ſt all at once; for it i 
- notorious that they were directed againſt them ſepa- 


rately and in ſucceſſion. It is farther ſtated, * that 
« in January 1794, (but without any more preciſe 


& date,) Cuadaloupe was ſummoned, and was then 


te put into a ſtate of complete inveſtment and 
ce blockade.” 

The word complete is a word of great energy; 
and we might expect from it to find that a number of 


veſſels were ſtationed round the entrance of the port 


to cut off all communication: but from the proteſt 
I perceive that the captors entertained but a very looſe 
notion of the true nature of a blockade ; for it is there 
ſtated, © that on the 1ſt of January, after a general 
* proclamation to the French iſlands, they were put 
© into a ſtate of complete blockade.” It is a term, 
therefore, which was applied to all thoſe iſlands at the 


ſame time, under the firſt proclamation, 
Tube 


a legal blockade: 


declaration of the Municipality of Guadalupe, which 


HIGH.COURT OF ADMIRALTY. 
The Lords of Appeal have determined that ſuch 


a proclamation was not in itſelf ſufficient to conſtitute 
it is clear, indeed, that it could Der 18th 


not in reaſon be ſofficient to produce the effect which 
the captors erroneouſly aſcribed to it: but from the 
miſapplieation of theſe phraſes in one inſtance I learn, 


that we muſt not give too much weight to the uſe of 


them on this occafion; and from the generality of 
theſe expreſſions, I think we muſt infer that there was 
not that actual blockade, which the law 1 is now diſ- 
tinctly underſtood to require. 

But ic is attempted to raiſe other inferences on this 


point, from the manner in which the maſter ſpeaks of 


the dificuky and danger of entering; and from the 


ſtates the iſland to have been in a ſtate of ſiege.” 
It is evident that the American maſter ſpeaks only of 
the difficulty of avoiding the Engliſb cruiſers generally 
in thoſe ſeas; and as to the other phraſe, it is a term 
of the new jargon of France, which is ſometimes ap- 
plied ts domeſtic. difturbances ; and certainly is not 


ſo intelligible as to juſtify me in concluding that the 


iſland was in that ſtate of inveſtment from a foreign 


enemy, which we require to conſtitute blockade: 1 


cannot, therefore, lay it down, that a blockade did 
exiſt till che aperations of the forces were actually 
directed againſt Guadeloupe in April. 

It would be neceſſary for me, however, to go much 
farther, and to ſay that I am fatisfied alſo that the 
parties, had knowledge of it: but this is expreſsly 
denied by the maſter. He went in without obſtruc- 
tion. Mr. Iucledon's ſtatement of his belief of the 
notoriety of thT blackade is not ſuch evidence as. will 

alone 
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logs be. ſufficient to convince me of it. With te: 
ſpe& to the ſhipment of the cargo, it does not ap- 
pear exactly under what circumſtances or what time 
it was taken in : I ſhall therefore diſmiſs this "mn of 
tack. -:--- 

The caſe being on the firſt Nin eee a caſe 
of reſtitution ;- a ſecond point ariſes out of the recap- 
ture of the property by the Frenth ; and the queſtion 
is, Whether the original captors are exonerated of 
their reſponſibility to the American claimants ?—lt is 
to be obſerved, that at the time of recapture America 
was a neutral country, and in amity with France. I 
premiſe this fact as an important circumſtance in one 
part of the caſe; but the principal points for our con · 


ſideration are, Whether the poſſeſſion of the original 
captors was in its commencement a legal bone fide 


poſſeſſion ? and, 2dly, Whether ſuch: a poſſeſſion, 


being juſt in its commencement; became afterwards 


by any ſubſequent conduct of the captors, tortious 
and illegal ? for on both theſe points the law 1s clear, 
« that a bone fidei poſſeſſor is not reſponſible for 
« caſualties; but that he may, by ſubſequent miſcon- 


« duct, forfeit the protection of his fair title, and ren - 


& der himſelf liable to be conſidered as a treſpaſſer 


« from the beginning.” This is the law, not of this 
Court only, but of all Courts, and one of the firſt 
principles of univerſal juriſprudence. 

The caſes in which it has been particularly applied 
in this Court have been cited in the arguments; and 
I will briefly advert to the circumſtances of them, 


as they will afford much light to dire& us in the 
preſent caſe. The Nicolas and Jan was one of 


ſeveral Datch ſhips taken at St, Euftatins, and ſent 
| home 
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home under convoy to England for adjudication. In 
the mouth of the channel they were retaken by the 
French fleet: there was much neutral property on 
board, ſufficiently documented; and in that caſe a 
demarid-was made on behalf of a merchant of Ham- 
burgb, for reſtitution in value from the original 
captor. It was argued; I remember, that the captors 
had wilfully expoſed the property to danger, by bring- 


ing it home whilſt they might have reſorted to the 


Admiralty Courts in the Jef Indies; and, therefore, 


mm 
BgTszYs 


that the claimants were entitled to demand indemni- 


fication frogQ them: but on this point the Court was 
of opinion that, under the dubious circumſtances in 
which thoſe caſes were involved, and under the great 
preſſure of important concerns in which the.com» 
manders were engaged, they had not exceeded the 
diſcretion which is pegel i intruſted to them by the 
nature of their command. 


It was urged alſo againſt the claimants in cha caſe, 
that ſince the property had been retaken by their 


allies, they had a right to demand reſtitution in ſpecie 


from them; and on theſe grounds our courts rejected 
their claims. 


In The Hendrick and Jacob alſo, the eaſe turned 
upon ſimilar conſiderations of the nature of the poſ- 
ſeſſion.—It was a caſe of a Hamburgbeſe ſhip, taken 
erroneouſly as Dutch, and retaken by a French priva- 
teer. In going into Nantz the veſſel foundered and 
was loſt. On demand ſor reſtitution © againſt the 

original Britiſh captor; the Lords of Appeal decided, 
that as it was a ſeiſure made on unjuſtifiable grounds, 
the owners were entitled to reſtitution from ſome 
quarter: that as the French recaptor had a juſtifiable 
ne &- * H poſſeſſion 
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' poſſeſſion under prize taken from his enemy j he 
was not reſponſible for the accident that had befallen 


the property in his hands: that if the property had 


been ſaved indeed, the claimant- muſt have looked 


for redreſs to the juſtice of his ally the French: but 


ſince that claim was abſolutely extinguiſhed by the 


loſs of the goods, the proprietor was entitled to his in- 


view of theſe precedents, we muſt inquire firſt into 
the nature of the original ſeiſure in the preſent caſe; 
Whether it was ſo wrongful as to bring upon the ſeiſor 
all the conſequences of that ſtrift reſponſibility I 
attaches to a tortious and unjuſtifiable poſſeſſion? 

It has been rather inſinuated, than affirmed ki 
in argument, that there was any thing wrong or vh- 


juſtifiable in the firſt capture; but it is faid; the great 
injuſtice ariſes from the detention, and from that ir- 


regularity of conduct in the captors which has put it 


out of the power of the claimants to ſupport their 


claim, and obtain reſtitution from the French. 


In reſpect to the firſt ſeiſure, although it is admitted 
now that there was not a blockade; yet it muſt be 
allowed alſo on the other ſide, that the iſland of Gua- 


daloupe was at that time in a ſituation extremely am- 


biguous and critical. It could be no ſecret in America 
that the Britiſb forces were advancing. againſt this 


Iſland; and that the planters would be eager to avail 


themſelves of the interference. of neutral perſons to 
ſcreen and carry off their property. Under ſuch a 
poſture of affairs, therefore, ſhips found in the har- 
bours of Guadaloupe muſt have fallen under very 
ſtrong ſuſpicions, and have become juſtly liable to 


very cloſe examination. The ſuſpicion beſides would 
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be ſtill farther aggravated, if it appeared, as in this aſe 


it did appear, that thoſe for whom the ſhips were 
claimed,” kept agents ſtationed on the iſland; and 
might, therefore, be ſuppoſed to be connected in cha- 
racter anch intereſts with the commerce of the place. 
It is true, indeed, the Lords of Appeal have ſince 
pronounced the iſland to have been not under block- 


ade: büt it was a deciſion that depended upon a 


greater nicety of legal diſcrimination than could be 
required: from military perſons, engaged in the com- 
mand of an arduous enterprize. 

The ſame conſiderations which juſtify the ſure 
apply alſo to the ſecond charge of detention in this 
caſe : for under theſe ſuſpicions and theſe doubts, it 
was not a flight examination of formal papers that 
could be deemed ſufficient. The captors were en- 
titled to referve the property ſo taken for legal adju- 
dication; and as they could not erect a juriſdiction 
on the ſpot, ſo neither were they at leiſure then to 
ſend the caſes to diſtant courts, The firſt capture 
was made April 13: the recapture took place ſo early 

as the 2d of — follbwing': there was an interval 
but of ſix weeks: the French were, as the ſubſequent 
event proves, in great force in thoſe parts: the com- 
manders had much to occupy their attention: the 
number of veſſels taken under theſe circumſtances, 
was very conſiderable ; and, therefore, it is not to be 


mentioned as an injurious or unneceſſary delay, that 


in ſix weeks, ſo employed, no means were found to 
bring the ſhips to adjudication. 

But it is ſaid, the irregular proceedings of the cap- 
tors have rendered them liable to the ſtricteſt reſpon- 


ſibility. — on this point I muſt diſtinctly lay it 
H 2 down, 
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down, that the irregularities,,. to produce this effect, 
muſt have been ſuch as would iu prevent reſtitution 
by the French. If ſuch a caſe could be ſupported, 1 
will admit there might then be juſt. grounds for te- 


ſorting. to the Brits captor for indemnification 3 but, 


till chis is proved, the reſponſibility which lies on re- 


captors, to reſtore, the property of allies and neutrals, 


A 


What then vo ku #4, nature ok; theſe.irregu- p 


larities ?—lt is ſaid, that the maſters and proprietors 


were ſent away from their ſhips; and, therefore, _ 


; there was no one to apply for reſtizution,; at the ti 
. recapture :1 But what was there to prevent them my 


making theſe applications afterwards ? Are the Frenqb 


more than the Engl; courts exempted from making 
ſubſequent. reſtitution? _. They hold, indeed, that 


poſſeſſion of twenty-four hours will convert the pro- 


perty of prize; but this is not applicable to a neutral 


veſſel: ſo ſtrongly did the maritime juriſprudence of 
ancient France conſider neutral property to be in a 
ſtate of abſolute inviolability, that no ſalvage. was 
allowed, on retaking neutral veſſels, on the ſuppo- 
ſition that no ſervice had been rendered to them. 
Such was the language of their law; and, therefore, 


no bar to reſtitution can have ariſen from the impoſ- 


ſibility of making immediate application. 

It is ſaid farther, that the papers were all thrown 
confuſcdly together; by which it was put out of the 
power of the claimants to produce that proof and 
thoſe documents which the courts of France require. 

I know'it was a maxim of the French law, and a 
maxim not deficient in juſtice, that if in time of war 


a ſhip 
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a ſhip i is found ſailing about the world without any Cre» 
dentials of character, ſhe is liable to confiſcation : but 
if a juſt reaſon could be given for this defect; if ac- 
cident or force could be ſhewn to have {tripped her of 
theſe documents, can it be conceived that the gene- 
ral rule would be applied to ſuch a caſe? Unleſs the 
courts of France have renounced every principle of 
juſtice, ſuch a conſequence could not have enſued 
from the want of. documents in theſe caſes; and, 


therefore, it is not in reaſon to be preſumed. Sup- 


poſing theſe irregularities to have exiſted, and in the 


cenſurable degree which this argument imputes to 


them, they have not in any- manner taken off the ob- 
ligation which the French lie under to reſtore this 


property. I muſt determine that they would not, 


under any proceedings of juſtice, have I re- 
ſtitution from the French. 

On'no other ground can the proprietors be entitled 
to claim it from the Britiſh. If the neutral has 
ſuſtained any injury, it proceeds not from the Britiſh, 


but from the French; and there is no reaſon that 


Britiſh captors ſhould pay for French injuſtice, I 
muſt pronounce zhe proteſt to be well founded, and 
the captors to be diſcharged from any farther pro- 
ceedings. 

Laurence ſaid there was a quantity of ſilver on 
board which had not been retaken. 

King's Adv. After what has fallen from the Court, 
I cannot object to the reſtitution of the ſpecie. 

June 22, 1799—This cauſe was re-heard before 
the Lords of Appeal. The ſentence of the Court 
below was affirmed, and coſts were — againſt the 


appellant. 
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. Sir V. Scott—T his is a a ſhip aletred to have ben 
— 1p purchaſed by an American, in France, during the war: 
chaſer appears ſuch purchaſes have been allowed to be legal, but 


to be perſonally 
reſiding inthe they will always be obnoxious to much ſuſpicion; 


enemy's country 


at the time of the Court will always feel it to he its duty to look 
_ Dos of into them with great jealouſy, and it will do this 

- Cemmation, ſtrictly, even in purchaſes made under commiſſion, | 
| for neutrals reſident in their own country. But the 
ſuſpicion will be ſtill farther increaſed, and the Court 
will exert its utmoſt power of reſearch, where it ap- 

pears that the pretended: neutral purchaſer was a per- 

ſon then reſident in France; for the Court cannot be 

ignorant of the neceſſity which the French have felt: 

of covering their trade, nor of the ſyſtem of colluſion 
practiſed for that - purpoſe : but ſtill greater ſuſpicion 

will ariſe, if the ſhip, ſo purchaſed, immediately en- 

gages in the commerce of France, and continues in 

the hands of the French proprietors. .., + 

Attending to theſe conſiderations, let us examine 


this purchaſe, afſerted to have been made at Ber- 
" deaux, in May 1796, by a perſon then in France, by 


Mr. Dann the preſent maſter : and let us ſee what 
has been her employment :—ſhe had made one voy- 
age before this, according to the maſter's account, 
from Bordeaux to Hamburgh with wines ; a deſtination 
perfectly neutral, although not, as we might naturally 
have 
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have expected, to her own. country: But is chi 
true? All the other witneſſes ſay, © they went from 
Bordeaux to Bref,” and this account alſo confirmed 


by what appears in a paper found on board. 
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Now I aſk, this fact being proved, that ſhe was 


engaged in the navigation of France, to a port of 
naval! equipment, with ſupplies, to the nature of 


of which I cannot be inattentive; What is the con⸗ 


ſequence ? It leads immediately to this concluſion, 
that the maſter is a perſon diſcredited, and not enti- 
tled to any belief; for it is a point on which he could 
not err by mere miſtake, It cannot be ſaid here, 
(as it is ſometimes ſaid,) that he was ignorant of the 
language in which he was examined. Engliſh is his 
vernacular tongue ; and when he ſwears that his laſt 
voyage was to Hamburgh, he ſwears to that which 


be knows to be falſe. 


The employment of a veſſel is, in n a point 
very proper for-inquiry.; for it may impreſs a national 
character, and muſt at all events in ſuch a caſe as 
this very much elucidate the tranſaction.— As to the 
property, —one witneſs, Mr. Alliſton, ſays, he be- 
« lieves Chanon, a- perſon at Bordeaux, to be the 
ce owner, becauſe he came often on board, and ated 
ce as owner; and becauſe, on the miſbehaviour of a 
_ & Laſcar ſailor, complaint was made to Mr. Chanon.” 
Other witneſſes © believe Dunn to have been the 
© owner ;” but they give no reaſon for their belief. 


The documents were deficient: there was no bill 
of ſale; the veſſel had been a prize ſhip; yet there 


was no proof of condemnation. The only docu- 
mentary evidence that was on board, was a certificate 
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bs —.—.— Mr. Fenwick, a+ perſon whoſe office is highly re. 
Des. 19th, ſpectable; but men in office muſt themſelves reſpeck 
the duties of that office, if they mean that it ſhould 
entitle them to the reſpoct of others; and it has 
appeared in ſome caſes, that Mr. Fenwick has not 
been always very correct in the recollection of this 
important truth. So circumſtanced, the caſe ori- 
ginally ſtood very naked of proof; and the Court 
gave the parties an opportunity ' of bringing farther 
evidence both as to the national character and the 
PR! of the veſſel. 

Nou, 1ſt, wherever it appears that the puch 
was in France, he muſt explain the circumſtances of 
his reſidence there: the preſumption ariſing from his 
reſidence is, that he is there animo manendi, and it 

lies on him to explain it; and 2dly, To fatisfy the. 
Court fully on this buſineſs, the claimant ought to be 

prepared to meet the preſumption which ariſes, as 
to the property, on the face of the tranſaQion ; 

and which is confirmed by the evidence of Mr, 
Alliſton. This he was bound to accompliſh. In what 
manner is it performed? He ſwears * that he reſided 

at Boſton fourteen years, when at home; but he does 
not ſay how often he had been at home: he then 
ſtares, © that being at Bordeaux in 1796, &c.; but he 
does not ſay how long he had been there : he might 
have lived there a long time. The onus probanar, 
1 have ſaid, lay upon him; and the preſumption is 
not rebutted by the aſſerted reſidence of his wife and 
family at Boſton, It is ſaid, his wife lives in America: 
but he may haye been in Europe during the war, 
engaged 
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engaged 1 in the trade of France; and if fo, ſuch an 
occupation would unn his pretended neutral 
character. 


The account Te 8 « that part of the purchaſe. | 
et money was paid, and the reft was to be paid on his 


« return from his firſt voyage. This is repreſented 


as an excuſe for his return to Bordeaux; to which 


place he was to return, whether he obtained a freight 


or not: but his return appears not to have been for 


one time ſingly; and, beſides, it cannot account from 
his ſtrange deviation from truth in his depoſitions. 
te On his return to Bordeaux, he brought ſome papers 
te on board from his lodgings ;** ſo that he appears to 
have had a continued reſidence there during the in- 


terval of his voyages: under theſe circumſtances, I 1 


cannot ſay I am ſatisfied. I do not mean to lay down 


ſo harſh a rule, as that two voyages from France 
ſhall make a man a Frenchman.” I do not ſay that. 


But this claimant being called upon for farther proof, 
and having an opportunity given to him of making 


out his caſe in a ſatisfactory manner, I mult ſay he 


has not done it. 


With reſpect to the ſale, the evidence produced 


conſiſts only of a formal bill of ſale, in which Chanon, 
the perſon mentioned by Mr. Alliſton, is the vendor; 
and of a note given by the maſter to pay part on his 
return, and of a receipt. How are theſe verified? It 
is is ſaid, „ by che ſignatures of American houſes.” 
All that they atteſt is, that their ſignatures affixed are 
true; but, as to the tranſaction, they do not take 
upon themſelves to verify that. It is not my buſineſs 
to ſay what preciſe proof a man is to bring to verify a 
purchaſe; but it might have been ſome ſatisfaction if 

the 
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Shall I order farthef proof? It is enough to have 


e livered at Hamburgh for his account and riſk, as 
« he believes: that Peters ſaid to him, when he ex- 
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the American houſes had certified their belief af 8 


Bond fide tranſaction. The claimant might have ſhewn 
his funds. I do not know that the enemy vendor's at. 
teſtation might not have been received; valeat-quan. 


tum valere poteſt; or there might have been ſome 
negociation ſhewn. As it is, it all ſtands on Mr. 
Duun's affidavit: and when I look back to his mis 


ſtatement of the deſtination, I cannot ſay that he 


makes full faith for ſuch a public inſtrument. 


I need not look to the other part of the caſe, to 


the employment of the veſſel: I am diſpoſed. to give 


him the benefit of the admiſſion, that the employ- 
ment of this veſſel would not be ſufficient to bind 
upon it a French character. What ſhall I do = 


mitted it once, the party having had a full opportunity 


of proving his claim, and having failed to ſatisfy the 


Court, it is time to ſhut the door. 


With reſpect to the cargo, the Court moſt have 
farther ſatisfaction. In the original evidence, there 


was a bill of lading, expreſſing account and riſk of 
the claimant. One witneſs ſays, Peters of Bordeaux 
te was the lader, and that the goods were to be de- 


ic preſſed fears that it might be French property, it 


© was his, and he was as good a neutral as himſelf.” . 


This is the account of one witneſs; and there ſeems 
to be no reaſon to induce him to ſwear falſely. Ano- 
ther witneſs, Mr. Alliſon, believes the cargo was to 

be delivered at St. Maloes. 
The proof now produced is ſuch as, it is ſaid, 
would be held good in ordinary caſes: it conſiſts of 
atteſta- 
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atteſtations, letters of orders and advice, invoices, 


and bills of lading: but in eaſes ſo particularly cir- 
cumſtanced, ſomething more muſt be required: it is 
poſſible that there might be ſuch documents as theſe 
if the tranſaction was fictitious. There is a reſerence 
made to a letter of the 2gth of June: I have a 


curioſity to ſee that: the inſurance would throw ſome 
light on the deſtination: if there was none made, that 


may be certified, | | ' 


Ship condemned, Farther proof ordered, of the 


cargo. 


The King's Advocate prepal.— That chere might be 


atteſtations of the confidential clerks. 


Court—] have no objection ; it is a caſe loaded 
with ſuſpicion, 


| | 


THE DANCKEBAAR AFRICAAN, Surr 
. _ Maſter, 


HIS was a Caſe, of a Dutch ſhip, bound from 
Batavia to Holland, and taken on the 16th of 
November 1795, On coming to the Cape of Good 
Hope, a claim was given on the part of Goeiz and 
Vos, inhabitants of the Cape, and then become ſub- 
jects of the crown of Great Britain. The cargo had 
been delivered to them on bail to anſwer adjudication, 


For the Captors, the King's Advocate—This is a 
ſhip going from Batavia to Holland, and claimed 
by merchants at the Cape. The evidence of pro- 
perty is not full: but the principal queſtion is, Whe- 


The 
Brawons- - 
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ad 
from a hoſtile 
colony cannot 
change its 
character in 
tranſitu although 
the owners be. 
come Britiſh 
ſubjects by ca- 
pitulation be- 
ſore capture. 


ther, allowing the property to be proved, the claimants, 


can 


5 
„ * 
188 


1 
: Dane aan 


1 
. 
279 


46" "a 


patched as a Dutch ſhip, with directions to make 
a vigorous reſiſtance againſt cruiſers ; that is, as it 


CASES DETERMINED IN THE 


can receive any protection, as to this part of their 
Arzic aan. property, from the capitulation under which they be- 


came Britiſe ſubjects, September 15, 199. 


The ſhip: failed from the Cape the 2 1ſt of May 


1795, and was taken on the 6th of November. She. 


failed in a hoſtile character, and under the autho- 


rity of a well known caſe in the laſt war, The Negotie 
en Zeevaart, it is now clear that a ſhip © cannot chang 
her character ix crronfits. © 9 25 

On the 21ſt of May it muſt have 1 known at 
the Cape what was the ſtate of Holland: that the 
Stadtholder had left it, and that the country was 
in poſſeſſion of the French. The ſhip was diſ- 


2 


muſt have been meant, againſt Engliſh cruiſers. 


With reſpect to the intermediate capitulation, Sep- 


tember 15th, nothing is more clear, than that the 
general articles, protecting the property of inhabitants. 
apply only to ſuch property as is then within the 


colony, and not to any other which they may poſſeſs. 


elſewhere, On the ſurrender of a colony, all property 
devolves to the conquering power. The protection 
ariſes as exceptions under capitulation; and it is not 
to be extended beyond the terms of the articles. 

The inhabitants do not ſtand, as Britiſh ſubjects 


in all reſpects: they are under no obligation to 


continue there, nor are they obliged to ſerve in 


our fleets or armies: they are protected only in poſ- 
ſeſſion of their property, and no farther. The terms 


of capitulation in the caſe of De Negotie en Zecvaart, 
were as favourable as in this caſe, and indeed ſtronger. 
The authority of that caſe is concluſive; and under 

_ ,. | it 
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it this ſhip: and cargo are e . e con- 


demnation. 


For the Claimant; mee e brigapbes which” 
have been laid down, that, although a colony for» 
renders, and the inhabitants ſwear allegiance to the 
crown, yet all the property belongs to the crown 
which is not particularly protected, are - principles 
of a very dangerous nature. On conqueſt, all be- 
longs to the conquering party: but when ſubjes 
come under protection, the property which is not 
ſeiſed, remains quiet; and it is not to be pretended, 


two or three months afterwards, that this or that part 


of their property was not on the ſpot at the time; and, 
therefore, that it may be ſeiſed and confiſcated. The 


The 


Dans 
— | 
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zth Article of the capitulation ſtates, *« all private 


ee property of civil or military ſervants of the colony, 
«« churches, &c. ſhall remain free and untouched.” 
On capitulation, and on taking the oath of allegiance, 
a colony is ſuppoſed to acquire generally the right of 
Britiſh ſubjects. 


| The caſe of The Negotie en Zeevaart is diſtinguiſh: | 


able in many points from the preſent caſe. This 
property was diſpatehed in May, whilſt Holland had 
not ceaſed to be an ally of this country. France had 
taken poſſeſſion in January; but ſtill this country 
did not think it expedient to declare hoſtilities, and 
the real character of the two countries remained 
dubious. Shall perſons who diſpatch veſſels, ſup- 
poſing themſelves to be allies - at the time of failing, 
and being actual ſubjects at the time of capture, be- 
come liable to confiſcation by reſerence to intermediate 
time? It by no means follows from any thing which 
was laid down in the caſe cited, where all that was 
determined 


\ 
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in their old or in their new; character. In this caſe, 
the trade would have been diyeſted of any illegal 

deſtination : if the property had got to the hands · of 
the claimants, it cannot be contended it would not 
have been protected. It was, beſides, another per- 


when an opportunity of ſeiſing it offers. No reil 


.” CASES DETERMINED" IN TER 
deterivined was, that colonies in a ſtate of aQuill wit 


cannot, by an intermediate capiulation, proteck pro- 
perty which they have diſpatched ĩ in their höſtile 

character, and to the Mother Coontry ſtill hoſtile 
The property in that caſe was going to Holland, in 
ibis it was to have come firſt to the hands of theſe 
claimants, and would have been detained by them 
from paſſing into the hands of the enemy, on itz ul. 
tetior deſtination. In that caſe the deſtination being 
to the enemy's country, was a trade which became 
illegal as ſoon as the owners aſſumed the character af 
Britiſh ſubjects, ſo that they - could not claim either 


ticular circumſtance in The Negotie en Zeevaart, that 
at the time of adjudication, Demarara was 8 1 
come a Dutch colony. 8 ä 


The King's Adv. in rephy There ſeems no OY 


to alter or limit the affertion, that all property ina 


captured colony is confiſcable ; that exceptions ate 


to be carried no farther than the terms of the ftipu- 


lation ; and that all other property may be ſeiſed, 


diſtinction has been taken: the inhabitants of the 
Cape could not be conſidered as in alliance with this 
country in May 1795: hoſtilities de facto had exiſted 
before that time, and the declaration was ſuſpended 
only to give an opportunity to thoſe who choſe to 
leave Holland and it dependencies to withdraw: theſe 


perſons remained in che country, and are therefore to 


be 
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be conſidered as enemies: if the capture had been 


made before the Cape capitulated; if it had been made 
September 14th, there.could then have been no doubt 


but that the property would have been liable to con- 


fiſcation. The authority of The Negotie en Zeevaart 


ſhews, that property not expreſsly included i in N 
lation i is ſubject: to AA erwog 


1 8 pos 
Sir W. Scott —I am of opinion that, this | is a de- 
cided caſe on the authority of the-Supreme Court in 
The Negotie en Zevaart : I remember. that caſe well, 
having been junior counſel in it, and having attended 


much to, it ; as there was much. difference of opinion 


reſpecting it in the court below. 

It was a caſe. of a ſhip failing. from Demarara to 
2 iddlebourg in Holland; on the goth of January 
1781, about ſix, weeks after the declaration of hoſ- 
tilities - againſt Holland. Demarara ſurrendered to 
the Britiſb forces on the 14th of March; and the 
capture was made on the 25th. 


The terms of capitulation were very favourable : 


ce the inhabitants were to. take the oath of al- 
© legiance; to be permitted to export their own 
« property, and to be treated in all reſpes like 
« Britiſh ſubjects, till his Majeſty's pleaſure could 
« be known;” and although this was in the firſt 
inſtance only under the proclamation of the captor, 
ſtill that being accepted, it took complete effect. 
Theſe terms were afterwards confirmed by the 
King : there was, therefore, in that caſe as ſtrong a 
promiſe of protection as could be; and recognized and 


confirmed by the fupreme authority of the ſtate. 
Under 


111 
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Under theſe circumſtances, the udge of the Ad mitahy 
thought the claim ſo ſtrong, chat nen reſtored; 


3 5 W e e alone. 


758. 
thar property ſailing. after declaration of hoſtilities 


but before a capitulation, and taken on the voyage, 
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On appeal, however, the — mere. of opinion, 


was not protected by the intermediate capitulation: 
it was not determined on any ground of illegal trade, 
nor on any ſurmiſe, that when the owners blame 
Brittſh ſubjects, the trade in which the property was 


embarked, became, ex poſt facto, illegal : nor was it 
at all taken into conſideration, that Demarara had 


again become a Dutch colony at the time of adjudi. 


cation, It was declared to be adjudged on the ſatns 
principles as if the cauſe had come on at the ti 4. 
capture. It was not on any of theſe grounds, 


ſimply on the ground of Dutrb property, that Noh 


demnation paſſed in that caſe, I remember a dium 


' bf a great law Lord then preſent, Lord Cambdeny 


that the ſhip as Dutch, could not change her TS 


ce ter in tranſitu.“ 112 
This deciſion of the Supreme Court muſt be bing. 


ing on me, unleſs there are in the preſent caſe an 


diſtinctions that take it out of the law of that deciſion. 


The diſtinctions made, are; iſt; that the colony id 


this caſe was not hoſtile; and, adly, that the ſhip was 
not going into the hands of the enemy, but that ſhe 
was coming firſt to the Cape into the hands of the 
owners, now become Britiſb ſubjects; and that they 
would have altered the ulterior deſtination to Holland. 
On the firſt point, that Holland was not hoſtile, it 

is enough that hoſtilities have ſince followed, and with 
a retroſpective operation. The ſtate of affairs was 86 
RAY” that 
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that time at beſt but very doubtful ;. and all property 
taken during that doubtful ſtate of things has been 


land has become hoſtile, the Cape has not. If it 
could be proved, that the colony. adhered to the old 
government, it might entitle them to be exempted 
from this hoſtile character; but that is not Fwy 


and there 18.00 reaſon to preſame | it. They furren- 


dered az Huteb ſobjects; and, therefore, there is no 
pretence now to contend for A different charactet. £ 


- . The; ather diſtinction is, that this property Was 
coming to the hands of the, owners, whilſt, in the 


Demerara caſe it was gone from them, and muſt have 
fallen into the poſſeſſion of the Mother Country: but 
there is ng decided proof that this ſhip was coming 
to the Cape e and if ſo, ſhe is ſtill to be conſidered as 
taken merely in tranſitu towards Holland, where the 
voyage was clearly to have ended; and in what cha- 
racter? As a Dutch ſhip, in a Dutch port. If the 


veſſel had, arrived at the Cape, I will not ſay, that 


coming actually into the hands of the capitulants, ſhe 
might not have been protected as property in poſ- 
ſeſſion ; but being taken before ſhe arrived there, as 


Dutch property, I am bound down by the deciſion of 


the Lords; and I think myſelf obliged to ſay, that 
her character could not be changed in tramſitu; and 
that ſhe muſt: be condemned as Dutch property. 
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ſince condemned: but. it is ſaid, that although Hol-. "IT 
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Hoftilities 
againſt the 
Dutch, declared 
the 15th of _ 
Septemrer 1795, 
are applicd re- 
troſpectively to 


during the doubt- 
ul fate of things 
— preceded 
the declaration. 
A ſurrender 
by eapitula- 
tion, is not 
the voluntary 
_ withdrawing 


the Dutch. 


(a) Supra, 

p. 107. 

Lords, July 18, 
1782. 


property taken 


on the 16th of the ſame month. 5 
For the Captor, the King r Wa * 


required by the 
proclamation to - 
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on) 118 was a caſe of a nature Gimilar to the Dante, 
1 but differing materially 1 in the dates of ſome. parts | 


of the tranſaction. It is reported out of the regular 
order, as it may ſerve to ſhew more diftinQly the 
principles which were applied to property in this very 


particular ff ſituation. The cargo in this caſe was 
Thipped in February 1795 : and captured on the. 27th. | 
of "Auguſt, The declaration of hoſtilities we 


Holland iſſued on the 15th of $ 270 RF 
the ſurrender: of the Cape to the E 


that this cafe ſtood exactly on the ſame print 


as The Dantebaar Africaun (a) and The rr a 


- Zeevanrt, and mult follow their fate. 
For the Claimant, Laurence and Robinſon—for a 1 
cond Claimant, Arnold contended, that this caſe was 


_ diſtinguiſhed from the Dankebaar by theſe circumſtan- 
ces; that this veſſel was taken previous to hoſtilities ;\ 


that in fact there was only one day of hoſtility be- 
tween the ſailing and the adjudication, the 15th and 
16th of September ; but that the negociation for the 


ſurrender had commenced on the 14th; and, there- 
fore, in juſtice the inhabitants were entitled to their 
indemnity from the commencement of it. It was ſaid 


alſo, that The Negotie en Zeevaart was in its principle 
in favor of this claim: for if there was any juſtice in 
the principle on which it was decided, that where a 
« ſhipper changes from enemy to friend after failing, 
ce the character of his veſſel cannot be changed in 


ce tranfitu,” there appeared to be no other reaſon why 
| it 
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in common caſes, where ſhippers change from. 
friends to enemies, you cannot reſtore without 
throwing away property into the hands of an actual 


The 
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enemy: but this caſe being ſo peculiarly Gun 


ſtanced as to obvĩate that ohjection, was formed to try 


the ſoundneſs of that principle as a maxim of las; 


for as the colony was clearly friendly at the time of fail- 
ing, hoſtile only doubtfully, and by conſtruction at 
the time of capture, and actually ſubjects at the time 
of adjudication, - reſtitution might ſafely paſs, and 
ſhould paſs, on the very principle that the charatter 
tannot be: changed in traaſitu. It was farther con- 
| tended, that the character of the perſon was to be con- 
ſidered only at two points of time, at the time of 


ſeiſure, and of adjudication : that if he was capable of 


reſtitution at theſe times, he was not to be diſqualified 
by intervening circumſtances; or if a change could 


operate to his diſadvantage, the return of things to 
their old ſtate intervening alſo, _ to . 


again to his . 11 


JupoMenT, 2 

Sir W. Scott — This queſtion ariſes on property 
placed under very particular circumſtances : it is pro- 
perty belonging to perſans at the Cape of Good Hope, 
and ſeiſed before the commencement of hoſtilities : 
hoſtilities afterwards enſued ; and by capitulation the 
Cape and its inhabitants were taken under the pro- 
tection of Great Britain. The queſtion. is, therefore, 


* 


Whether the parties are entitled to recover this pro- 


, BE 


perty under the capitulation? 
FONG: The 


A 


\ 
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„ be general rule orrtain hn is, that perdonal property 

. follows the rights of the perſon; that if at / the time of 

* . ſeiſure che is entitleil to reſtitution, and if at the time 
Sf athudication he is in a capacity to claim, he: muſt 
be entitled to reſtitution: but though this is the gene- 

ral rule, it may be liable to be altered by particular 

exceptions. Diſtinct characters may be affined on 

particular parts of Property, which may make them 

able to be treated in a different manner from. the 
general property of the fame perſon. 

JT uVo cnſes have been cited on this, ſbje&t a as con- 

cluſive precedents; he Negotie en Zeevaart was 2 

caſe of no inconſiderable diverſity of opinion: In that 

caſe the property was ſhipped ſubſequent to the decla- 

ration of hoſtilities; but the colony was entirely igno- | 

rant of it at the time of failing : the ſnip was taken 

nav igating under the Dutch character; but a capitu- 

lation had intervened, in which the colony was de- 

elared to be in all reſpects on the footing of Britifb 

ſobjects. The Lords determined, that the ſhip ſailed 

as a Dutch ſhip,' and could not be altered in trax- 

fitu. The Danke baar Africaan was a ſhip that ſailed 

before hoſtilities, but was not taken till after the ſur- 

render of the Cape, under a capitulation for the pro- 

tection of property. In that caſe the ſhip ſailed 

before hoſtilities, and if the ſtate of Holland had been 

in a clear and decided character of amity towards 

Greit Britain, I ſhould have held, that the party 

would be entitled to reſtitution, and to the benefit of 

the principle —“ that the national charatter ri 

« ze altered in tranſitu.“ | 
But it is to be remembered that ik. was not te 


ſtate of Holland at that time. Though we ſpeak of the 
_ 
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declaration of hoſtilities aviduing September the the Þ 
it muſt be kept in mind that the ſtate of Holl, 


Mus 


— 


vas very ambigudut ſop ſeverab months. gubſeruend 9h 19 


events have betrbactiveiy determined; that the character 


of Holland during the whole af that doubtful ſtate of 
affairsg is to he conkdered as hoſtile; and that the pro- 
perty of Dureh ſubjects ſeiſed under it, is to he treated 
as hoſtile; and: although the declaration of | hoſtilities 
has made this difference, that it gives the individual 
captors a right in the capture inſtead of the Grown 3 
that is a domeſtic regulation hy, and mak es no difs 
ference ere __— ien -of . nn 
former o ners. a; bas 7 HHH 1 9159 

In the — he A ſailed defor-hoſtis 
lities, that is, before the declaration 31 ſor · I [muſt 
always keep: in mind chat actual haſtilities are not to 
be reckoned, only from she date of the. degleration 3 
but that the, declaration has heen applied withsa:ire+ 
troactive foree. This ſhip then, ſailingi before: the 
declaration, but during the ambiguous ſtate of affairs, 


is to be treated as all other Dutch property taken at 


that time: I cannot nn either I" 
or diſadvantage. th +45 

It is only to be iced chen, 9 the — 
have brought themſelves under the terms of the pro- 
tection which was held out to them: the proclamation 
held out an ins itation to all who would leave Holland, 
and withdraw themſelves to Great Britain, or to any 
other neutral country, that they and their property 
ſhould be protected. All wha accepted theſe terms, 
were certainly entitled to a liberal conſtruction of 
them: and if a perſon in a diſtant colony had, with- 
| 3 out 
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perſon would be entitled to the benefic or the proclama - 
eve he had acted under entire ignorance of it; 


| 3 reſtitution: but how does that fact ſtand ? A 


clinations of the Cape The invitation was made in 


between dhe acts of the geverntment and the private 
. inclinations of individuals, it eunnot be admitted; un- 
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our knowledge, of ihe proclanjnti6n,] acted] on tbe 
inciple of ity out of affeſtidn to the old goverment | 
of his o, country, or out: of diſſikaa to the preſont 


government. oſ France ;' I ſhould have held, that ſuch a 


If that cbuld be made out in this caſe; I should 


greht force was ſent ſrom this country to try the in- 


the narne not only of Great Britain, but of the Stadt- 
holder alſo; but it was rejected. Military operations 


were then commenced; and the matter terminated in 


a forcible ſurrender to the Britiſh arms. Nothing 


could be more different from an act of voluntary ur- 


render. As to the diſtinction which has been made 


leſs indeed it was ſupported by very ſtrong proof; and 
unlefs: fome very clear overt acts could be ſne wn to 


prove ſuch a difference of inclination. The diſpo- 


ſition of individuals is to be conſidered as bound up 
in the acts of the government of their countfy: 1 
will not ſay that ſuch a principle can admit of no ex- 
ception under any poſſible circumſtances; bur it is a 


Principle not lightly to be departed from, that the in- 


clinations of individuals are to be conſidered: abound 


by the acts of their government. 


If I am right in conſidering the bebe in * 


| caſe, in the ſame light as other Dutch property 


taken at that time, it muſt follow the ſame courſe. 
e am aware, this is to act on a principle ſufficiently 
| ſtrong; 


that this veſſel had 


perty and the deſtination, 


Hen COURT OF ADMIRALTY. 


ſtrong; but: it is one that has been laid down by 
the Superior Court; and, therefore, — 
am undoubtedly bound to obey : although I have no 
{crople to declare, that it is a principle which I 


eee e SIO n farther ung 


leads me. 


at þ _ - p a 1 - - 2 8 *. wp 
9 
, 


— 


" ** the 
en deſcribed as lying at Phmouth, when, as 

it appeared, ſhe was taken on capture to 3 port of Noraay, 
and lay there at the time of adjudication : the Regiſtrar wes 
directed to annul the decree z the Court declaring that It would 
pot condema à veſſel lying in a neutral port, | | 


THE CONCORDIA; 'Wrse Maſter, 


T* was a caſe of a veſſel! eden with tar, nd 
and deals; and taken on a voyage from a Swediſb 
port to Genoa, on the 3oth of July 1798. au. 
The ſhip and cargo were claimed as the property 
of merchants in Stweden. 


JupomenT. | 

Sir W. Scott—This ſhip was taken under Swediſh 
colours, on a voyage, as it is ſtated, to Genoa : the 
maſter, in his depoſitions, deſcribes the ſhip to be the 
property of a Swediſh ſubject: the cargo conſiſts of 
tar, pitch, deals, and other articles, the produce of 
Sweden, the property, according to the maſter's evi- 
dence, of a Swediſh ſubject, and going to Genoa ; 
the papers confirm this account both as to the pro- 


I4 It 


urt eee great difſatisfaQion at e finding 
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July ures 


Dec. 20th, 
1798. 


An alternative 
deſtination 
ſhould be ex- 
preſſed in the 
- ſhip's papers: 
maſters muſt 
not conceal any 


papers, leaſt f 


all their in- 


ſtructions. 


Reſtitution. 
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I fallows chereforez.that-unleſs, the depaſitians+or 
the papers can be effectually diſcredited; m muſt 
conſider this ſhip and cargo as tlie property of 
neutrals, ſending the produce of their on oountry to 
a neutral port; for Genoa was not at this time ina ſtate 


of avowed hoſtility with this country: it is ttue that 
a voyage of this ſort wears no very favourable com- 
plexion ; as it is notorious, that Genoa was at this time 
very friendly to France, obedient to Freinth rulers; who 
had overturned the 901d government of. the, ccbgtfy, 
and oreated a new one more ſubſer vient to their 
deſigns. The docks of Genoa were employed in the 
repair of French ſhips of war, whilſt their Port was 
ſhut againſt Engliſh cruiſers, and for this conduct 
hoſtilities were ſoon aſterwards declared againſt that 
government. 

This was the fact N the ſame. mel muſt fax, 
that in point of law, this could not be conſidered as 
an enemy's port. The queſtion then is, whether 
evidence in this caſe is ſo diſcredited as to oblige the 
Court to condemn, ox to require farther proof? The 
papers all point to Genoa; the maſter depoſes to that 
deſtination, without mention of any other; but other 
papers have been introduced. The claimants have 
ſince brought in an affidavit of the maſter, introdueing 
a letter from the owners to Mr. Cawie (a merchant of 
this town, and their agent here); and, alſo the owner's 
letter-of inſtruction to the maſter ; theſe ſhew that the 
maſter had an option to come to England : : there was 
an alternative deſtination. So far I go along with the 
captors, that this, ought to have been diſcloſed in the 


papers and depoſitions: wherever there is an alternative 
Es, it ovght to be ſtated at firſt; but at the ſame | 
time 


mon COURT! Of ADMIRALTY. 


mates is, that he withheld: his inſtroctions till the 
time of examinatian. This was certainly incorrect: 


it is 4 maſtet's: doty to produce all his papers; 


and leaſt of all, to withhold his: inſtructions, which 
are very important papers to be communicated for 
the intereſt of both parties: important both to the 


owner and the captor: but: here alſo, as he ſpeaks 


out on his examination, and as the paper contains 
nothing for fraudulent ſuppreſſion, I cannot think 
this circumſtance ſufficient to vitiate his credit. 

It is farther objected, that the papers are colorable, 


ſne wing only a deſtination to Genoa, whilſt the: maſter 


had a powergf coming to Londan. But the. ſituation 
of public affairs is to be conſidered: it is to be re- 
collected, that at "this" time ine French profeſſed to 
ſeiſe all veſſels. which bor an 'avowed Engliſh de- 


ſtination. This is a circumſtance fit to be conſidered, 


and one that takes off from tlie force of this objection. 


The letter of advice to Mr. Cie confirms this part 


of the caſe, and goes far to prove that the facts were 


Iz 
time I cannot ſay, chat ĩt was ſuch a fraudulent act, — Tie 
or ſo metern lea, ned to affeR es 
maſter's:credW} 547 fo moron nh © Dev: eth, 
Another — painted: out 3 the 9 


as the maſter has N them * « that he had the 


ce liberty of, to England under particular Cir» 
e cumſtances,” S ough his deſtination was to Genoa. 
If then I am ſatisfied that the facts of the caſe are as 
the maſter repreſents them, J muſt take the whole 
of his evidence together: notwithſtanding a ſuſ- 
picion which has been thrown out, that he might 
have the ſame inſtructions to go to France; I muſt 


believe what be ſays, directly dying that ſuggeſtion, 


If 


t- 
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The purchaſe of | 
_ vefſleis in the 
enemy's country . 
3s allowed by 
England, out a 
bill of fate muſt 
be produced: 
eircumſtances 
leading tO con 
aemnation. 


be was failing under convoy? The ſuip wa taken 


CASES' DETERMINED N 'THE! 


-If chere is nothing to affect the ere 01. theſe 
facts; what is there in- the other objection thut 


alone, and as far as it appears, wholly unconnected 
with any other. The maſter ſwears, 4 he received 


« expreſs orders not to put himſelf under convoy; 


that he fell in with them aceidentally; kept com 
e pany with them a ſhort time, but parted, and had 
not ſeen them ſeyerul days:“ I am of opinion 


then, that this ſhip and cargo are not ſubject to any 
conſiderations which may apply to the caſe of — 
voy. This caſe ſtands on its own grounds; the 
voyage to Genoa may be Dem e 1 N 
ſay it is hoſtile. 

As the caſe of a Swede earylng the: inns 0 
his on country, and the property of ſubjeRts of his 


own e to a Ae hoſtile I muſt reſtore.” 


Met b9 r vi nien 


5 v © . 3,44 l. 


THE WELVAART, Connuiis Maſter. S119 


nls was 2 caſe reſpe&ing the purchaſe of a r 1 


in the enemy's ne. 


1 * > 


ene e 
Sir iy. Scott—This is th Gi yp a p «a: to 
have been purchaſed in France, on behalf of two per- 
ſons of Embden; one reſiding there, and the Kr . 
mariner attending on the ſhip. 25 
The fact of a purchaſe in the enemy 8 country is 
alone almoſt a cauſe for farther proof; for, con- 


fidering the ſituation of the enemy's trade, the Eourt 


can hardly be ſatisfied of the fairneſs. of ſuch 4 Hanſ- 


cel the who le of it is ſhewh, The 3 
4 


g 


—_— 0 * 


mon COURT or ADMIRALTY. 


2 coaſting trade of France, i it is well known, 
are totally intererpted; and the French are exerting 
every means to regain the uſe of * W 
the corerigf neutral names. 211d 
In ſuck 2 ſituation of affairs, it and be under 
very ſpbeial circumſtances that a bill of ſale would 


be deemeg.- ſufficient, proaſz/ but there is no bill of 


| ſale; which alone,.accotgding to the conſtant habits 
of this Court, founds a demand for farther proof. 
Then what are the documents, and how are they 


123 


The 
Wrrvaany: - 


— 2 


an. 8th, 
2 : 


ſupported c There is à formal paſs from the 


magiſtrates of Zmbden ; and there is a certificate 


ſtating, ** that one of the Proprietors appeared before 


« them, and exhibited. pagaf 
« deeds. E 1 

The Court is. ceruiciy! | by che 8 
tions to. pay ttuntion 10. Publin inſtruments; but at 
the ſame time it cannot overlook an impreſſion made 
on it by various caſes, in which it Ras appeared, 
that the magiſtrates of Emden have been victims of 


deception, during the. war, to a very extraordinary 


degree: they certify alſo, chat the maſter is an 


« inhabitant of Enden, and we have ſeen them 


certify ing this in caſes where the perſons appear never 

to have been there. Thefe muſt therefore be a dif+ 
ference of opinion between us, reſpecting the effect 
of legal inſtruments, and perhaps theſe legal deeds 
are ſuch as, if produced hete, would not be allowed 
to have the ſame effect. 

Again, it is an extraordinary circumſtance that 
the maſter, though a part-6wner,. ſhould not have 
ſeen a bill of ale: and that he ſhould not be able to 
give a more accurate account of the price, than that 


124 CASE DETERRMHNED IN THE' _ 
rde it was between 11 and 12000 livres. Pheſecin 
" cumftances deduct _ much from en of owner. 
I on. Sth, ſhip. Allo a2 io l 2447 17$YF1 Of (2119761; % 
It is a caſe in e we ſhould 1 
in a ſtrict degree, if ĩt ſtood on the footing of pro 
perty only: but farther prooſ is the privilege of 
honeſt ignorance, or honeſt negligence, to neutral 
ho have hot violated the lawofeneutrality. Itlis 
permitted tor neutrals by this country to purchaſo 
ſhips in the enemy's country a liberty whieh France 
has always denied. We certainly do allow ity hut 
only to perſons conducting themſelves in a fair neutral 
manner, and not acceſſary to the purpoſes of the 
enemy: beſides, this veſſel appears to have been en- 
gaged in the coaſting trade of France. The Coutt 
has never gone ſo far as to ſay, that purſuing one 
voyage of that kind would be ſufficient to fix a hoſtile 
character; but, in _ — a habit of ſuch 
trading would. A ed i g 
Such a — OY however; raiſe 2 ſtrong de- 
gree of ſuſpicion againſt a neutral claim; and othe 
plunging at once into a trade fo highly dangerous, 
creates a preſumption, that there is an enemy pro- 
Pry lurking behind the cover of a neutral name. 
There are other circumſtances in this caſe perfectly 
cbafifienc with the. good faith of a true neutral 
conduct. The bills of lading purport a falſe deſti- 
nation; and give a repreſentation of property which 
is alſo falſe: they deſcribe the cargo as to be deliver- 
ed to Noemes, one of the claimants, and as being the 
property of the maſter; they are ſigned by him; he im- 
poſes on his own magiſtrates, and obtains a certificate 
from the N Conſul as to his property: yet great 
70 ; merit 
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merit-is claimed for him, from the conſeſſion of · the 
real deſtination! ad the time of capture; but it appears 


they were ſo near St. Maloes, that i it was in vain to 
deny itz nid wn ven mig N 417 
— of the ele; Nowidkive: can be 


no principle more general, nor more ſolid; than that 
one partner ſhall be affected by the fraud. of another. 


2 | 


wer 


_ —— 


2 a _ 


In this caſe the conduct of the veſſel: was intruſted to 


the maſter,” and he is alſo a partner: he engaged in 


covering the property of the enemy from capture. 


Shall ſuch a man be indulged with farther proof; 


loaded as he is with falſe papers ? It is an unreaſonable 
demand; I can have no heſitation: it would be 
contrary to every IL of rational * if I 
allowed it. | 


THE JUFFROUW ANNA, Gazrson Maſter. 


T's was à caſe of a ſhip, aſſerted to have been 
purchaſed i in 1 EP s country, 


JupemexrT. 


Sir V. — is a tp, which appears 170 the 
depoſitions of the maſter, to have been an Engli ip 
prize, purchaſed | in France, 

There is no bill of ſale on board: whoever. the 
neutral claimant. is, he muſt be ſubject therefore to 
farther . proof. A. claim has been given for Mr. 
Eſcberauſen of Emùden, but not till eight months had 
elapſed, which is an extraordinary cir᷑umſtance, as 
= could not be a long ignorant of the capture; and 
; although 


Jan. roth, 
1799+ 


Where farther 
proof is neceſ- 
fary by the- 


practice of the 


Court; it will 
not be allowed * 

to perſons con- 
victed of fraud- 
ulent conduct, 

or departing 

from a fair neu- 
tral character. 


F 1 


- The 


Jerridow | 
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| CASES DETERMINED IN THE | 


hough tows: cannot ſay the claimant. is out 
of time, it has ſome right ta enquire how it happens 


that there has been ſuch neglect of ordinary diligence. 
ly. for himſelf; but 


Mr. Eſcherauſen claims fimp 


the veſſel to be the property of two perſons: if that 
was the caſe, the claim ſhould have been ſpecific. 


It is beſides obſervable, that jt undertakes to deſcribe. 
the voyage, but runs only in this vague form, from 
— to —. This is an omiſſion, which I hope: I, 
ſhall not ſee again; as the deſtination is a very mate» 


rial circumſtance to be known. 


Theſe are unfavourable 1 but ** | 


pendent of theſe, it would be a caſe for farther proof, 
as the papers are falſe. The maſter ſays, “he took 
c poſſeſſion of the ſhip at Duntirłk: the maſter's re- 
fidence was at Oftend; and all the crew were hired at 


Oſtend : ſhe ſails to Nantz, and there takes in the 
cargo, which was on board at the time of capture nom 


what was the deſtination? It is repreſented by the ma- 


ſer to have been alternative, arid to have been left to 
his diſcretion, to go either to Oftend or Hamburgh : but 
the papers repreſent Hamburgh as the ſole deſtination. ' 
To make a voyage fairly alternative, it ſhould appear 


on the papers to be ſo; for otherwiſe it muſt miſe 
lead the cruiſers of the belligerent countries, and pre. 
vent them from forming a right judgment of their 


caſe. The orders were, it appears, “to go to 


« Oſtend, if not obſtructed by Britiſh cruiſers,” 
The maſter was to uſe his beſt endeavour to get 
to Oſtend, and only to take another deſtination if he 
ſhould be prevented from accompliſhing the firſt. 
This is ſcarcely to be conſidered as an alternative 
deſtination ; 


the paſs, which-is the only paper tranſlated, deſcribes 


ca. as a Aa PIY — 1 
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' deſtination ; and-befides, all tbe papers point to Ham- 
burgh only. I chink, therefore, there is in all theſe 
circumſtances a mala fides in this caſe; and if ſo, 
the rule which I have laid down muſt, apply to it; 
The party cannot be allowed to go into farther proof. 


It is ſoarcely poſſible that it ſhould have been «<a fair 


tranſaction ; a ſuſpenſion of the claim for eight 
months, the falſe repreſentation of the claimant, the 
direct employment of the veſſel in the enemy's trade, 
and falſe papers, convince me it muſt be a fraudulent 
caſe ; and therefore I feel no heſitation to condemn. 


" ' . * 
o 
, . 
** — 
7 a „ 
* 1 . 
» . 
* 


THE JUFFROUW ELBRECHT, Memes 
12: Maſter. | 


JupoMenT. 


gun . Scott—T his ſhip is claimed for Mr. Rag 
of Embden, who is not a nouns boſpes in this 


Jan. toth, 
1799. 


Circumſtances 
leading to con- 
demnation. 


Court: he has appeared in former caſes; and, if l 


recolle& right, in The Jonge Helena, in which he ſwore 


the ſhip was his property, when it was proved in evi- 


dence that ſhe continued the property of the former 
Dutch owner. | 

The effe& of this experience on our parts will bi 
not to ſhut the door againſt him, becauſe every caſe is 


to be examined principally by its own evidence; but 


at the ſame, time it would be wrong to ſet up techni- 
cal rules apainft the rules of common juſtice and rea- 


ſon; and to conſider him as a perſon whoſe claims in 
this Court do not require an u Per 


ſtrict. a ; 0 
Amongſt 


f 
\ 
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The Amongſt the documentary evidente, there in 4 
Exanzcnr. e ſaid to have been obtained on che ar 9: 

„ gg -_ the maſter to the att interrogittoby "ſays; cet vis 
_ obtained on bi vath;” This contradictien ig tot 

explained: 'Embden” papers are but tod open to the 

obſervation, that they have been in many caſes ob. 

tained by fraud; and it cannot eſcape me that "theſe 

papers were obtained by a perſon who has appeared to 

have obtained others falſely in other caſes!” The 

queſtion 1 is then, Whether Ruyl” can be conſidefed as 

a bond fide proprietor of this veſſel? The paſs 

granted on his oath; and it is on that alſo, on that 

alone, that the maſter founds his Vellet, or Prone 

to verify the property. 

But will the reg geſtæ ſuſtain this account? The 

veſſel is ſaid to have paſſed into the poſſeſſion of 

a Dane ſix months before the war: but it is to be 

remembered, that at that time the proſpe& of a war 

with Holland was certain, If we look to the em- 
ployment, ſhe appears to have been engaged three 

years invariably in Dutch trade: whether that alone 

would produce condemnation is an important queſ- 

tion, which I am not at preſent called upon to de- 

cide. It is ſaid, That would not be ſofficient to 

fix a hoſtile character on the ſhip; but the queſ- 

tion does not ariſe, as this circumſtance is uſed, only 

to ſhew the great improbability of the aſſerted title. 

\ The whole concerns reſpecting this veſſel have re- 

mained in Dutch hands: the maſter ' correſponded 

ith Dutch merchants;—and not ar all with the 

aſſerted owner, Ruyl. He received all his money 

from them; his wife and family are reſident in 

Holland; and his own occupation has been conſtantly 


| conneCtion with Ruyly-but looked only | do Kis D 


more than the ſuperficial, ':ſhawdowy-bufGneſs; of 


Mr. Nip lx elan, on the whole, is not ſuppotted by 
ahy evidenee chat ean obtain credit from che Court, 


Ie Ed $5 3 CD r 


eee nothingehas W in 

— — | 
brief aobu be fur hit by [Raph; for h doe not 
pretend to teme ved hither hinndelf- or family 
from Holland. n e ost 12m has 
e another cucumſtance which tends 
ly\80 eve thür Rey! 58) nor the onen AT de 
F doch Dot profeſs to'' by! 4equairited' wicli that 
— whichei claimed for him: ſtronget 
demònſer tio ebuld note be given, that he had n 


cif dts ag his efnployers,'! oO 
' What! is) where them from which the Court can 
infer this'( He a genuine tranſacl ion, or any thing 


covering the' property d the enemy? a tranſaction 
of which the Couit has ſeeſo many inſtances; and 
ſome in which his very claimant has been concerned. 


and thereſure I teject the claim. 
Condemned. oh umi er M 3651 . Fit of 63. 10 
2:19 2 een ene borne: 
1 10 1e 0 712! 7! 14 1 * 55 8} ont 2908 : j ? 
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IR WoSeottw-The ſhip: is claimed ts a N of A caſeof farther 
the naine of Niuon of : Worden, by the maſter, _"_ 
who, on  his:depoſitiong” knows nothing of his em- 
ployer. tt is theteſore to be conſidered as aichim 
given in à genetal en in e of ? as 


maſter, * 114 7 4. II 3 01/3 
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: a very extraordinary; be ſfays, that be receibhed at 
= en  Pinnenbarg, a parcel, with ſome kKeyn, a0. di 


on board: there the buſineſs: begins and end: 


*/ CASES/DETERMINED IN: THE = 
The account which he gives ol. his, appGintmnent, 


e rect ions to go to in / Dutch Frieſand, 
<« and take-poſſeſſion of this ſhip; he went cg. 
«- ingly, and found her locked up, and no per ſon 


he: does: not ſay that he has ünce received.any-letters 
from his owner; or that he has any knowledge.of 
him. To be ſure no man can be. in more complete 


- Ignorance of another than he is. 1477 noise 


Then how is the proof of property made: our? 
There are ſome ſhip's papers ;- the firſt whichy we 
uſually. look for, is the paſs, but that is granted not 


to the preſent claimant,” but to other names It 


is therefore abſolutely impoſſible to reſtore on tbis 
evidence: it cannot be. At is however ſuggeſted, 
that Riven may be a member of a houſe of trade; or 
that there may have been, a ſubſequent transfer: 
if ſo, it was their duty to obtain another paſs. A 
general paſs is a thing not to be admitted: and it is 


not to be ſaid, that it is immaterial whether it be 


Ap to A. or B., if the real intereſt is neutral. 

A paſs ſhould deſcribe, explicitly, one of the partners 
of a houſe of trade at leaft. 

Poſſeſſion appears to have been taken at Harlin- 
gen, from which a preſumption arifes, that the ſhip 
was Dutch property; the deſtination alſo is un- 
favourable. The mariners' contract binds: them td 
return to Holland. — the depoſitions ſtate Embden,— — 
But the ſhip was taken far out of that courſe, and 
the excuſe is, that ſhe was driven out by contrary 
winds.— This is very equivocal, But there e 
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ts be 2 prior, pads on bond, deſcribing. het a5 6 


Norden hips: this is flight evidence to ſhew that ſhe 
belongs to that port. In conſideration of this ſavor- 
able circumſtance, however, light as it is, I ſhall 


ſtrange appearances, accounting for the mode of 
taking e eee 0h 


paſs. Te 


April * 15 this view was eee no ee 
proof being produced... n 
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THE TWO BROTHERS, M<Crovsky alter. 


MIS was a Aa ſhip aſſerted to- have been 
perchated i in the enemy's country. | 


J VDOMENT. | 


Sir V. Scoti.— This is a ip ſaid to . deen pur- 
chaſed in France, by Walter Seaman, an American, 
in December 1795: ſince that time ſhe has been 
uniformly employed in French commerce: ſhe has 
never gone into a neutral harbour, much leſs to any 
port of her new country, 
Sean was at the time reſident in . a cireum- 
ſtance which, the Court has had frequent occaſion to 


remark, ſtrongly increaſes the ſuſpicion; as the detection 
neceſſarily becomes more difficult: the continuance of 


the former trade raiſes a ſtrong preſumption of a con- 
tinuance of the former intereſt ; theſe are general 
= 2 


circum- 


allow this | caſe to go. to farther proof; hut I ſhall 
expect. Srang proc and a full,explanation.of all cheſe 


The: 
Hom,” 
—_—_— 


** 


Circumſtances 
leading to con- 
demnation. 


1427 


reed bm is the Bill of "le b. that ib en 
exthange? wflich hre nö proved to hitve been Ver 


/ 
”> 


| Cites DETERMONEDUDO v 
* WM circumſtahcavnbxeremialy »flfpteions! which dt <a 
2 proper ie noiſte before I tefcegd 6 the partidutabeyf 
—— this rant un? & ⸗n 7100 2809 0! exhaled 
x f dhe dbcumentity: N 


20 


authenticated "/Pafment Vf lch · be Made by b 


paid: 4nd? eHHLering the Nngth of time Atf, W 


great reaſon to ſuſpect it was only a paper- contract 


The pas Ws btarhed ES to the maſter's 


depoſition, ce on hi oath :* 8 the 1 80 ment e 
c 


is not in ONT Mück this a ; ; for 1 it þ be 
have been granted on the perſonal e ny 
oath of Seaman. 


Who is Mf. Han, He is "id to be an 
American, who eee reſtitution bc 
f 


Court in other caſes, appeared in thoſe 


in pure American character, he. was certain en- 
titled to it: but it does not- therefore fo}low,; thit 
ble national character which entitled him to reſtitu- 
tion in one tranſaction, entitles him to it ig all. 
4 man may have differeht national characters, àc- 
oy cording to the courſe of different tranſaRions ; and 
ii is my buſineſs to exaqinę the preſent cldim, by in 
ov particular circumſtances, /. 


7 2 { Ob . N. THONG 
The maſter ſtates in his dentelitions, cc charts 

te an is an American, but he does not know where he 
« reſides.” We might have expected that there would 
have been ſome correſpondence between them, af 
there had been any real connexion: but fit is not 
fo: and no maſter can be leſs connected with his 
owner than this man ſeems to have been. On this 


view, I ſhould find no 18 difficulty in declaring 
what 


. / 


HFGH,COURE:OP: ADMIRALTY, 
what would be the legal effect, af ſuch a tmp ſaction 
if the; caſe; required. ihe, #;1f a maß goes into arbellt- 


gerent caugtry, and remains there four ars em- 
ploying kianſelf and. his property · in Inch trade, it 


will / not be caly tom take him out of the. deſetipion 


of a merchant of the e ta his: property ſo 


employed. | | hay LOEB H 7 ++ 


But the, ground on. which I: ſhall dererming this 


caſe, is that the res gels do got convjnce me that 
Seaman bad any intereſt in this veſſel ;1 for, if he had, 
it is,impoſlible that he ſhould. have turned his back 


upon her in che way hedid;:agdghar he ond ha wf leſt 


her in the poſſeſſion of this man, wich ſuch au abſolute 
eſtrangement betpegg, thecg: it is ſo, contrary to the 
common manner af ad ing towards property, baz I 
cannot think. it deſerving of any credit. 

So much for the papers. Then what is the ſob- 
Gdiary, eridenge ? The-jmaltes,<< believes Seaman.to 
« be the owner; becauſe. he told him ſo.” This js 
a very ſlight. grouad of belief, to prove the xglidity 
of ſuch a ſale. There | is no mention of directions, 
vor of accounts; nor of any ching confidential paſſing 


between them; beſides, the maſter is entitled to leſs 


credit, from a circumſtance which came out on the 


examination, * that he burnt ſome letters before 


© capture. 
Theſe, it is ſaid, were only the private letters of 
ſome women: Now, no rule can be better known 


than that neutral maſters are not at liberty to deſtroy 


papers; or, if they do, that they will not be admitted 
to explain away ſuch a ſuppreſſion, by ſaying, © they 
te were only private letters.” 


K 3 In 
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7 verſal rule to preſume the worſt againſt 


vas of material conſequence en that 
e 


been diſcloſed by another witneſs, whoſe credit has 


of this fact, made in this manner, confirms the cre- 


one which he could not but know, it is a ſuppreſſion 
which very much impeaches his eredit alſo. Look- 


of purchaſe; and to the mode of payment; ſeeing 
the whole complexion of this caſe, I am of 2 


therefore I reje& this claim, 


"CASES purenMnad IN TH 


m in ese it must be conſidered d #' picer 
of males; and where that appears; it is af Uni 
thoſe” who 
are convitted of it: it will always be ſuppoſed that 
ſuch letters relate to the ſhip or cargo ; and that it 


' Beſides, the fact does not t come out, oaks miſter; | 
depoſition, with great frankneſs: it is added, by in- 


terlineations afterwards, when this circumſtance had 


been attacked: but 1- think the maſter's confeſſion 


dit of the witneſs who mentions it; and if it were 
neceſſary to chooſe: between the two, I ſhould not 
heſitate to prefer the teſtimony of that witneſs. | The 
mate alſo ſuppreſſes the circumſtance; and as it is 


ing to all theſe circuniſtances ; to the want of. proof 


that the maſter is in a great meaſure diſcredited i from 


that the aſſerted transfer never took Place; "ond 
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THE. FLAD GEN, Maxrzuson Maſter. 


us was a Caſe of an Engliſh prize ſkip antes An e- 
into à neutral country, and there ſold, under 2 22 225 


ſentence of condemnation by the French cbnſul. by the French 
| The claim was given on Wait of the purckaſer, : conſul and fold, 


© Fan. x6th, 
1799 


a Daniſh 1 merchant. TY a 5 - — been 
The King's Advecate having. opened the nend 'demned in a 
circumſtances of the caſe, doh nk cats 


The Court faid-=This is I 1 in ables 1 wan e. 
call on the counſel ſor the elaimant to begin. 


Arnold and Sewell. The title to this veſſel. can 
ſcarcely be called in queſtion on any doubts reſpect-· * 
ing the property, or che actual transfer. There are 
all the uſual proofs of property on baard ; and the 
transfer is deſcribed to have been made in the moſt 
open manner, by publit auction. The only ground 
on which it can be diſputed, therefore, muſt be on 
the legality of ſuch a ſale; and, for that purpoſe, it ia | 
contended- that a ſentence' of condemnation is eſſen- - 
tial to the transfer” of prize ſhips; and that a legal 
condemnation did not paſs on this occaſion: but it 
no where appears what are the forms and cir- 
cumſtances neceſſary to make this a legal act. A 
condemnation took place, and under the perſon de- 
legated by the French nation, to exerciſe this function. 
There is no reaſon to contend that the name and 
proceſs of an Admiralty Court are neceſſary, as long 
as the proceedings are held under the public au- 
OG of * belligerent country, and are conform- 
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French natian; and then details fully. the uſbal and 
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able to the law of nations. In the preſent war, 


23d of November 1795, there was the caſe of The 


Malin, a ſhip condemned under x ſentence of the 
. Beaurean dr Commerce at Bordeaux, in which: the 
"- condet da was he 5.7975 N h of 4p ril 1796, 


Ks was th e caſe, 0 a "thip. condemned y the te- 


O. 181. [OS 


| pra of - ihe Frepeb nation, | as f Ade 
4 he French armies in their irt uption ib 
Holland. In pound of form, it cannot be Taid the wg 
nt inflrotrient” 8/defltive': fr Wſerrs the nature of 
the authority under which inPifledilyhe drerur V the 


"—_ proceedings... There i ſeoins to be no reaſon 
why it imnay. note take; effect. in a neutral woungry, 
provided, it he dane with the permiſſion: of, chat 
government. In this inſtance che condemnation, vas 
in the mpſt public adde ſale, was, in; the 
Ghancgay of the country. —r ond a Daniſh pals was im- 
mediately; granted, as: for, a Daniſb veſſel, ir It. s 
enough if the captor carries his. prize, into agplage 
of ſecurity.;, and, a. neutral port has beeg  exprefely 
held to be ſufficient for this. very purpoſep. in ho 
great authoring... Conſy\dekMpre287. - Fateh l. iii, 
c. 7. ect. 825 „ non 1b getan bie“ 
The practice of our own country alſo has in many 
inſtances proceeded on this principle. Exgliſb capton 
have taken their prizes into Lion and Liglonn i and 


condemnations have paſſed: upon them lying there. 
In the; laſt, war, they carried them to Nice and 
there was an inſtance of a fhip, he Favourite, car: 
ried into this very port of Bergen, and condemned. 
* theſe grounds it Win this * aan 

| not 
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not be impeached 44 illegal t land the claim 10 the 
property in 3 n 
fore be ad mitte. N 2h 
* Swan do 20 96 % 1d m 1 flat Oy (1 
FORGET co ol, bibo Teide 20 
Sir JR Sesde— This + is the caſe of # ſhip taken by 
a; French prlvateer, and carried into; the port o 


2 ſort of proceſs, which terminated in a ſentence of 
condemnation, pronounced by the French conſul; 
and under chat ſentence, ſhe is aſſerted to have been 
pansferred. to the preſent neutral proprietor. i 


it appears that the very perſon who was the purchaſer 
in that caſe; was like wiſe the actual ſeller, and ſtood 
in the capacity of general agent, at this place, for the 
French nation. The ſhip was put up to auction: 
there was: no biddex whatever, and ſhe was purchaſed 
by himſelf, under the denomination of agent. 


eee the face of ſuch a ſale would be, that 
he purchaſed her in the ſame character in which 
he ſold: having: ſold as agent for the French, he 
might be; conſidered as having bought alſo for the 
French proprietors, who carried her into that port. 
The utmoſt that the Court could do in ſuch a caſe, 


would be to allow farther proof; in order to ſee in 


what, character he made the purchaſe, whether Pro- 
pri 10 nomine, or as agent. 

It appears that this ſhip was ſent immediately to 
France, which of itſelf colours the nature of the 
purchaſe, and. ;ſhews it could not be for a+ mere 
Dene, and for Daniſh commerce; but on behalf of 


perſons 


Now, from the ambiguity of theſe expreſſions, the 


58 
nero Oran, | 
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Bergin incNorway, where it appears ſhe; under went 


„Terence ebene br 


1 


| — chat he ſent this veſſel with papers for the: iſand 
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petſons reſident. in France: it appeam Likehiſe, 


of St. Martins ; but in fact gave verbal directions 


| ce. ing, he was then to go to St. Martins, and land 


primary port of deſtination, whilſt it was in falt 


into their poſſeſſion; and therefore upon that part 


to the maſter to get into the port of Havre, if 


he poſſibly could. Now, from the depoſitions of 
the maſter, I think it was entirely within the know- 
ledge of the pretended purchaſer, that Havre w s 
blockaded port: he orders him * to get into Hauri 
te de Grace, and land the goods,” if it be poſſible; 
« but in caſe he ſhould be prevented from ſo do- 


« the goods there. I think it ſufficiently appears, 
under theſe circumſtances, that the vigilance of 
Britiſh cruiſers was, if poſſible, to be avoided z and 


that there has been a fraudulent intention to break 


the blockade, * at n time was we * 
iſting. 4 | AJA 


All the papers on bone differ from cha ual 
proof; becauſe they repreſent St. Martins 10 ' the 


to be the dernier reſort only, in caſe he could not 


effect his attempt to get into Heure. Under tbeſe 
circumſtances, I am of opinion that this does amount 


to that fraudulent conduct on the part of che pur. 


chaſer, which would debar him from the ad vantage 
of farther 


proof: and taking all the circumſtances 


together, I am of opinion that it was no actual tiunſ. 
fer, but that the ſhip remained the property of the 


French captors, and was going to France to be put 


of the caſe I ſhould have very little doubt 158. 
b a ſentence of — | 


” - 
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But another queſtion has ariſen in this caſe, upon d Bös 


which a great deal of argument has been employed; 


namely, Whether the ſentence” of condemmation Jer. m. 


which was pronouneed by the French conſul, is of 
ſuch legal authority as to transfer the veſſel, ſup- 
poſing the purchaſe to have been bond fide made? 
directed the counſel for the claimants to begin; 
becauſe, the ſentence being of a ſpecies. altogether 
new, FEET 
leſs a legal one. 


It has frequently been ſaid, that it i tte Fender | 
doctrine of the law of England to require a ſentence - 


of condemnation, as neceſſary to transfer the pro- 
perty of prize; and that according to the practice 
of ſome nations twenty-four hours, and according to 
the practice of others bringing infra profidis, is 
authority enough to convert the prize, I take that 
to be not quite correct; for I apprehend, that by the 
general practice of the law of nations, a ſentence of 
condemnation is at preſent deemed generally neceſ- 
ſary ; and that a neutral purchaſer in Zurope, during 


as one of the title-deeds of the ſhip, if he buys 
a prize veſſel. I believe there is no inſtance in which 
a man having purchaſed a prize veſſel of a belligerent, 
has thought himſelf quite ſecure in making that 
| purchaſe, merely becauſe the ſhip had been in the 
enemy's poſſeſſion twenty-four hours, or carried infra 
prefidia ; the contrary has been more generally held, 
and the inſtrument of condemnation is amongſt thoſe 
documents which are moſt univerally produced by a 
neutral purchaſer ; that if ſhe has been taken as prize, 

1 


war, does look to the legal ſentence of condemnation 


1799 


The it ſhould appear alſo that ſue bas hesn, ine Proper 
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_ form, ſubjefted to adjudicatiopn. π 
Now, in what form have theſe adjudieations eon- 
ſtantiy appeared? They ere the, ſentences of gan 
acting and excrcing their ſunctions an the helligetant 
country z and it is for the very firſt time in the warld, 
that in the year 1799, an attempt is made to impoſe 
upon the court a ſentence: of a tribunal not 
in the belligerent country, but of -a perſon pre- 
tending to be authorized within the dominions of 4 
neꝛutral country: in my opinion, if it could be ſhewn, 

that, regarding mere ſpeculative general principles, 
ſuch a condemnation ought to be deemed ſufficient; 
that would not be enough; more muſt be proved ; it 
muſt be ſhewn that it is en to nn 
and practice of nations. 

A great part of the law of . ſtands on no chen 
foundation: it is introduced, indeed, by general prin» 
ciples; but it travels with thoſe general principles 
only to a certain extent: and, if it ſtops there; you 
are not at liberty to go farther, and to ſay, that mere 
general ſpeculations would bear you out in a further 
progreſs: thus, for inſtance, on mere general prin- 
ciples it is lawful to deſtroy your enemy; and mere 
general principles make no great difference as to the 
manner by which this. is to be effected; but the con- 
ventional law of mankiad, which, is evidenced. in. their 
practice, does make a diſtinction, and allows ſome, 
and prohibits other, modes of deſtruction; K. A 
beligerent is bound to confine himſelf to thoſe modes 
which the common practice of mankind hag ex ployed, 
and, to relinquiſh thoſe which the ſam practice has 

not 


Hd cf ON ADMIRALTY; 
nor brought! within the ordinary! etereife of war; 


however ſanerwnedtby its prineiples and purpoſes. 
Now, it havitig beta the conſtant uſage, chat che 


tribunals'of the law of nations in theſe matters ſhal 


exerciſe their futitlons within the belligerent coustry; 
- it itks proved to mne in the cleareſt manner, that on 

mere geterul theery och a tribunal” might act in the 
deutrar evuntty; I mud take my ſtand on the ancient 
and- Univerſal practice of mankind; and ſay that as 
far ab that practice \ has gone, I am willing to go; 
and! where it has m_—_ oper: 60 re thets 1 
muſt top likewiſe.” 

Iteis my duty not to Art, chat Wa one 
nation has thought proper to depart from the com- 
mon uſage of the world, and to treat the notice of' 
mankind in a neu and unprecedented manner, that I 
am on that 'ac&6vHri under the neceſſity of acknow- 
ledging the efficaey of ſuch a novel inſtitution ; 
merely becauſe general theory might/give it-a degree 
of countenance; indæpendent of all practice from the 
earlieſt Hiſtory of mankind. The inſtitution muſt 
conſorm to the text law, and likewiſe to the conſtant 
vſage upon che mutter; and when J am told, that 
before the preſent war, no ſentence of this kind has 
ever been produced in the annals of mankind; and that 


{ 


it is produced by one nation only in this war; I 
require aothing more to ſatisfy me, that it is the 
duty of chis Court to n ſuch”: a nes as in- 
adminble 100 

Having thug deblited thi there 2 be an ante- 
cedent ufage upon the ſubject, I ſhould think myſelf 
Juſtified in diſmiſſing this matter without entering 


into any farther diſcuſſion, —But even if we look 
| farther, 


Tha 


| Frap:Ovan, 
1 
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farther; I ſee no ſafficient- ground to, ſay, that on 
mere general principles ſuch. a ſentence could. be 


ſuſtained: Proceedings upon priar are p 


is rem; and it is preſumed, that the body and fub- | 
ſtance of the thing is in the country which has to 


exerciſe the juriſdiction. I have not heard any in- 
ſtances quoted to the contrary, excepting in a very 


few caſes which have been urged, argumentatively, 


in the way which is technically called ad bominem, 


being caſes of condemnations of Britiſh prizes carried 


into the ports of Liſbon and Legborn : but in thaſe the 


condemnations were pronounced by the High Court 
of Admiralty in England. The only caſes are of 
two ſhips carried into foreign ports, and condemned 


' In England by this Court; the very infrequency of 


ſuch a practice ſhews the irregularity of it. Upon 


caſes in the practice of other nations antecydent 1 to 
the preſent war, the advocates have been ſilent. 


Now, as to theſe condemnations of prizes cel 


to Liſbon and Leghorn, it has been ſaid, that if the 
courts of Great Britain venture this degree of ir- 


regularity, other countries have a right to, go farther, 


That conſequence I deny: the true mode of corredts 
ing the irregular practice of a nation is, by proteſting 


it: it is monſtrous to ſuppoſe, that becauſe 'one 
country has been guilty of an irregularity, every 


other country is let looſe from the law of nations; 


and is at liberty to aſſume as much as it thinks fit. 

Upon theſe ports of Liſbon and Leg born it is to 
be remarked, that they have a peculiar and dif- 
criminate character, a character that to a certain 


degree aſſimilates them to Britiſh ports: the Britiſo 
exiſt 


* 


acainſt it; and by inducing that country to reform. 


j 


® 


Portugueſe port, or Liſbon as a Britiſh port. 


man COURT ar ADMIRALTY. 
exiſt there in a diſtinẽt character, under the protection 
of peculiar treaties and with reſpect to Portugal, 


thoſe treaties g fo far as to engage, that if a ſhip 
belonging to one cauntiy ſhall be brought by its 


enemy into the ports of another, which happens to 


be at peace, this: neutral country hall he bound to 
ſeize that ſuip. atul reſture it to its ally: to be ſure 
no covenant den have more the effect of giving the 


ports ol Exglaud and Portugal a reciprocal. relation 
of a very petuliar ſort to . make the Britiſh ports 


Portugueſe ports, and the Portugueſe ports Britiſh. 
ports to a certain degree. Now, unleſs I am given 


to underſtand, that peculiar treaties between France 
and Denmark have impreſſed ſuch a diſtinctive cha- 


ncter upon the port of Bergen ; I cannot allow that it 


can be conſidered, on the mere footing of general 
neutrality, to be a French port, exactly in the ſame 
manner in which London may be conſidered as a 


But ſuppoſiag this poſſible, {till it woyld not fol- 
low that ſuch condemnations could be pleaded as 


authorities in the preſent caſe; becauſe, in the firſt 
place, the validity of ſuch condemnations themſelves 


may be the ſubject of reaſonable doubt. For it by 


no means appears that the enemy, or neutrals, who 


might have an intereſt i ia conteſting them, have ever 
acknowledged their validity, Whoever purchaſes 
under ſuch ſentences. muſt be content to purchaſe 
them ſubject to all the queſtions that may ariſe upon 

theic ſufficiency. "Y 
But 2dly, Suppoſing that no doubts could be en- 
tertained reſpeQing the ſufficiency of ſuch ſentences ; 
it 
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it by go means follows-char the effltaby of the prtfem 


| —— Fcntence\ can be ſupported: theres the Wribuhzl nh 
| he acting in the country w which it belpngs/-and/ with 


Whaſt authority it is armed, Here petſony witoely 
naked of all authority cexcept-:over "the ofobjefty'of 
his dun country, and poſting: that merely by tut 
indulgenee of the country in whiots: heli dtfdes, pte. 
tends to exerciſe à juriſdiction in matter in which 
the ſubjects of many other States tray dohẽtned 
No ſueb authority as ever-contedet byſ any co¹ 
io x foreign agent of any deſciiption reſſding within 
it and leaſt of all could ſuch an auchovity he: tum 
ceded: in the matter of prize of war matti νι 
' which'a:neutral countty has no eognizande häte beg 
except in the ſingle caſe of an infringement of ĩts dun 
territory; and in which .ſuch- a cofcſſon of aus 
thority cannot be made: without departing from che 
duties, and _ we denne of ig neutral cha. 
racte. % 77079 Vain 
-Mark the e which! moſt follow flom 
ſuch a pfetended eonceſſion: obſerve in the preſent 
caſe how it would affect the neutral character of the 
ports in the north! If France can ſtation a judge ol 
the Admiralty at Bergen, and can ſtation chere it 
erviſers to carry in prizes for that judge to condemt; 
who can deny that to every purpoſe of hoſtile mil. 
chief againſt the commerce of England, Bergen will 
differ from Dunkirk, in no other reſpect than this, 
that it is a port of the enemy to a much greater ex- 
tent of practical miſchief, To make the ports of 
Norway the ſeats of the French tribunals of war, is 
to make the adjatent fea the theatre of French hof. 


tility. 


# It 
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It gives one belligerent the unfair advantage of a 
new ſtation: of war, which does not properly belong 
to him; and it gives to the other the unfair diſad+ 
vantage of an active enemy in a quarter where no 
enemy wovld naturally be found. The coaſts of 
Norway could no longer be approached by the Bris 
tiſþ merchant with ſafety, and a ſuſpenſioh of com · 
merce would ſoon be followed by a PAI of 
amity. 

Wiſely, therefore, did the American government 
defeat a fimilar attempt made on them, at an earlier 
period of the war: they knew that to permit ſuch an 
exerciſe of the rights of war, within their cities, 
would be to make their coaſts a ſtation of hoſtility. 

Whether the government of Denmark has ſhewa 
equal vigilance in obſerving, or equal indignation in 
repelling the attempt, is 'more than I am warranted 
to aſſert : but though the publicity of the tranſaction 
in the town of Bergen may ſubject the police vf that 
place to ſome degree of obſervation; I ſee nothing 
in the papers which iſſue immediately from the 


royal authority that at all affects the government 


itſelf with the knowledge and approbation of the 


| fa; and indeed it would be indecent to ſuppoſe that 


a country, ſtanding upon the footing of ancient and 
friendly alliance to this country, could have given its 
ſanction to a meaſure ſo full of hoſtility to its friend, 
and of poſſible inconvenience to itſelf: I muſt, there- 
fore, deem the act of this French conſul a licentious 
attempt to exerciſe the rights of war within the 
boſom of a neutral country, where no ſuch exerciſe 
has ever been authoriſed. | I | 
. VOL. 1. L I am 
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Notiſication of 


A blockade is an 


act of high ſo- 
vereignty, and 
not to be ex- 
tended by thoſe 
employed to 
carry it into 
execution. 
Notice of a 
general block. 
ade of the 
coaſt of Helland, 
untrue in fact, 
is not available 
by limitation to 
a blockade of 
Amſterdam 

only thou gh 


really exiſting. 


CASES DETERMINED IN THE 


S am of opinion upon the whole, that this ſhip 

* be reſtored to the Britiſh owners upon the uſual 
ſalvage; and I diſmiſs the claim of Mr; Krobn upon 
both grounds; as well upon the legality of the ſen- 
tence, as upon the want of reality in the pretended 
transfer from the French captors: and J muſt. add, 
that Mr. Krobn appearing to poſſeſs two characters, 
that of Daniſh ſubjeR and of French agent, the claim 
which he has brought forward ſavours much more 


of the latter character than of the former. It is 


beyond my belief, that any man ſtanding in the 


genuine and unmixed character of a Daniſh ſubject, 


ſhould entertain a wiſh to eſtabliſh that ſort of law 


for. which this French agent has thougut Proper to 


contend, 5 


THE HENRICK AND MARIA, Baaz Maſter, 


His was a caſe of a Daniſh veſſel taken on a 
voyage from Norway to Amſterdam, June 28th, 
1798. 

For the Captor, the King' s 1 court 
that the ſhip was liable to confiſcation. for breaking * 
the blockade, as the maſter, on being warned not to 
go to any Dutch port, declared © he muſt proceed a ac- 
« cording to his bills of lading.“ 


For the Claimant, Lawrence argued, has the 
notice of a blockade of all Dutch ports was at that 
time not true; and therefore it could not be made 


mon COURT OF ADMIRALTY. 
good by limitation or conftru#fion for Amſterdam, the 
only Dutch port which Was hen vader blockade, 
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Joponent. 


Sir W. Scott—There are two objections taken in 


1755. 


this caſe; 1ſt, That the notice of the captor was il- 


legal; and 2dly, That the maſter did not in fact 


proceed towards Amſterdam. 


Now, the notice appears to have "Wh ce not to 


« proceed to any Dutch port:“ to be ſure that goes a 


great deal beyond any thing which the captors had a 


right to preſcribe ; for they ought to have ſpecified 
the ports to which the blockade was confined, The 
great point is, to underſtand what the maſter appre- 


hended was the prohibition upon him ; for certainly 


what is repreſented to have paſſed between him and 
the captor cannot be concluſive, 
The maſter ſays, “he was captured on account of 


« his deſtination to Amſterdam, and becauſe he ſaid 


« he muſt proceed thither.“ This, it is contended, 
was merely a haſty declaration of the maſter, not 
carried into effect: — and if the maſter had taken 
upon himſelf to ſay, that upon this warning he did 
intend to change his courſe, but was ſeized im- 
mediately; it would be preſſing the matter too hardly 
upon his owners, not to allow him time to expreſs 
his determination: but he ſays no ſuch thing; and 
if his conduct amounts to an obſtinate perſeverance 
to go there; I ſhould hold that a blockade may be 
broken by obſtinacy, as well as by fraud; and if a 
maſter ſays, he will go, and be muſt go there, in de- 
ſiance of notice, his owners muſt take the conſe- 
quences of his conduct. | 

L 2 It 
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\ 


It is a circumſtance in favour of this! man, 1 the 
only ſhips in ſight were, two Daniſh. merebantmen, 
The light of one veſſel would not certainly be ſuffi 
cient notice of a blockade: and therefore it is neceſ. 
ſary that it ſhould be ſignified to me, that OY Was a 


blockade, de facto, before that port. 


The euidence is very imperſect on that ne F 


I ſhall therefore require farther information; and 


give both parties an opportunity OY what 
they think favourable ta them. 


May lebe Bunter proof was given of 8 no · 
tice which the maſter had received of the ee 
of the Vlie paſſage. 


Sir N. Scott. On the former bartl it 00 
that ſome notice had been given; but I wiſhed to 
obtain more particular information reſpecting it, 
The notice was written on the ſhip's papers, to this 
effect: This ſhip was boarded and warned not to 
e proceed to any Dutch port:” the maſter ſtates, 


that the ſhip was arreſted, becauſe he aid he 


“ muſt proceed according to the bill of lading,” 

It was open to both parties to have given ex- 
planatory affidavits; but the captors have offered 
none : therefore unleſs it is ſhewn that they have 
been prevented, by abſence ar ſea, or other juſt cauſe, 
I muſt take the claimants affidavit to be true. The 
notice is, I think, in point of authority, illegal; at 
the time when it was given, there was no blockade 
which extended to all Dutch ports. A declaration 
of blockade is a high act of ſovereignty ; and a com- 


manger of a king's ſhip is not to EXTENT 1 It, 


HIGH COURT OF ADMIRALTY, 
The notice is, alſo, I think, as illegal in effect as 


in authority: it cannot be ſaid that ſuch a notice, 
though bad for other ports, is good for Amſterdam. 


It takes from the neutral all power of election, as to 
what other. port of Holland he ſhould go, when he 


found the port of his deſtination under blockade, 


A commander of a ſhip muſt not reduce a neutral to 
this kind of diſtreſs; and I am of opinion, that if the 


- 
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neutral had contravened the notice, he would not have 


been ſubject to condemnation. 

But that he did ſo, reſts only on verbal dert 
and converſation: I adhere to what I ſaid before, 
that an obſtinate adherence to a firſt intention would 
ſubje& a ſhip to the penalty; and the owners muſt 
bear the conſequences of the obſtinacy of their ma- 
ſter: but I think the converſation of this man was 
not an expreſſion of final intention; but that of a 
man deliberating under difficulties, in which he was 
unfairly placed, The captain of the king's ſhip 
aſked the maſter, if he knew that Holland was block- 
aded ; and he anſwered, that he did not.“ This 
queſtion agrees with the written notice ; and ſhews 
how ſtrange a miſapprehenſion the commander had 
entertained of the nature of the A which he 
was employed to form. 

The maſter ſaid, * he.could not anſwer it to his 


ee owners to go to any place but Holland.“ The 


commander does not point out to him any ports of 


Holland to which he might go; but tells him he 
might go to Bremen, Hamburgh, or England; and 
adds, as you muſt go to Holland, you are my prize.“ 
think the notice was erroneous, and beſides not 
broken; and therefore I reſtore this ſhip, 


L 3 Appli- 
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| The; Application was made for the claimant's expences, | 


Hex cr AND 


"Mazia, but refuſed; there being other grounds of juſtiſiable 


—— — * ſeiſure independent of the queſtion of blockade. 
an- 35th, 15 t | SORTS PR ESI 05 1 


1759 · . | | ae. 


Jen th, THE VROUW JupITH, votre Maſter” 


1799 · 
Perfons entcring H1s was a caſe of a veſſel taken coming out of 


a place under 
blockade tn. Havre, Auguſt 21, 1798. 
only, are en- 


titled to warn- E or the Captors, the King' Advocate on 
Berta that it fell under the law which had been laid. down 
blockade may reſpecting a breach of blockade; that blockade (a) 


- out notice, as IR brok | ? * 
* en by egreſs, as well as by ingreſs 


—_— to For the Claimant, Laurence argued, that it was 
apprizcd of the neceſſary to ſhew there had been a declaration of 
* this blockade; or, if it was only a blockade de fat, 
that it was permanently exiſting : for the ſeiſure was 
made by one veſſel only; and it did not appear that 


the others were not at a great diſtance. 


JupoMnrT. | 

Sir W. Scott—This is a ſhip that was taken clin 
under Pruſſian colours. A claim has been given 
for a perſon of Enbden; but the evidence of property 

is admitted not to be complete. 

She appears to have been a prize veſſel taken by 
the French; but after that, her hiſtory is no farther 
detailed, nor does it appear whether ſhe had con- 

tinved to navigate from French ports or not: all 
the papers are ſilent on that point, and there is no 
bill of ſale : at all events, therefore, it is a caſe which 
muſt have gone to farther proof. 1 


(a) Vide ſupra: The F redrick, Malte, p. 963 The Bey 
Murphy, p. 93. | Ws 


HIGH COURT OF ADMIRALTY. 


The cargo is claimed by the maſter, a young man | 


of four-and-twenty, under the deſcription of his. pri- 
vate adyenture; but it is far beyond the ordinary 
value of claims of that fort, It was paid for, ac- 
cording to his account, by bills drawn on the owner 
of the veſſel; and therefore it would be natural to 
expect ſome communication: between them: but it 


appears they held no ſuch correſpondence ; which is, 


to be ſure, a very ſingular circumſtance, not very 
credible, and one that throws a ſtrong degree of ſuſ= 
picion on his title to the cargo. The veſſel was 
taken on the 21ſt of Auguſt coming out of Havre: 


and as a blockade exiſted at the time, it is argued, 


that that act ſubjects her to condemnation. 

Taking the fact to be, that there was a blockade, 
and that the cargo was put on board after the know- 
ledge of the blockade, I ſhould have no heſitation in 
ſaying what I have indeed before laid down, that 
the act of the maſter of the veſſel binds the owner ia 
reſpect to the conduct of the ſhip, as much as if it 
was committed by the owner himſelf. There are 


powers with which the law inveſts him; and if he 
abuſes his truſt, it is a matter to be ſettled between 


him and the perſon who conſtituted him maſter ; but 


his act of violation is, as to the penal eG 


to be conſidered as the act of the owners. 


Now, with reſpect to the matter of blockade, 1 


muſt obſerve, that a blockade is juſt as much violated 
by a veſſel paſſing outwards as inwards. A. block- 
ade is a fort. of circumvallation round a place, by 
which all foreign connexion and correfpondence is, 
as far as human force can effect it, to be entirely 
cut off, 11 is intended to ſuſpend the entire com- 
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merce of that ale; and a neutral is no more at 


liberty to aſſiſt the traffic of exportation than of im- 
portation. The utmoſt that can be allowed to'a 


neutral veſſel is, that having already taken on board 
a cargo before the blockade begins, ſhe may be at 
liberty to retire with it. But it muſt be conſidered 


as a rule which this Court means to apply: that a 


neutral ſhip departing, can only take away a cargo 
bond fide, purchaſed and delivered, before the com- 
mencement of the blockade: if ſhe.afterward takes on 


board a cargo, it is a + worn an, and a violation 


of the blockade. 


It is certainly neceſſary that a blockade ſhould be 
intimated to neutral merchants in ſome way or other. 


It may be notified in a public and ſolemn manner, 


by declaration to foreign governments; and this 
mode would always be moſt deſirable, although it is 


* fometimes omitted in practice: but it may com- 


mence alſo de facto, by a blockading force giving 
notice on the ſpot to thoſe who come from a diſtance, 


and who may therefore be ignorant of the fact. Veſſels 


going in are, in that caſe, entitled to a notice be- 
fore they can be juſtly liable to the conſequences of 
breaking a blockade. But I take it to be quite 
otherwiſe with veſſels coming out of the port which 
is the object of blockade; there no notice is neceſſary, 


aſter the blockade has exiſted de fad for any length 


of time; the continued fact is itſelf a ſufficient no- 
tice, It is impoſſible for thoſe within to be ignorant 
of the forcible ſuſpenſion of their commerce: the 
notoriety of the thing ſuperſedes the veceliny of par- 


ticular notice to each ſhip, 


In 


 _  w-_—( _ ens US his Hs vs. O&Þ 


_ COURT or ADMIRALTY, 


In reſpect to this port, there had been a blockade 
notoriouſly exiſting during a great part of the ſum- 
mer: a perſon breaking it is prima facie a delin- 


quent ; and the Court will hold it to be incumbent \ 


on thoſe who are ſeiſed in this act, to prove the cir- 
cumſtances by which they hope to be exonerated from 


the delinquency imputed to them. Now, it being 


proved in this, and in other caſes, that there was 


a blockade exiſting at the time of capture, what is 


there in this evidence to ſatisfy me that it was not 
exiſting, and notoriouſly . exiſting, when the cargo 
was taken on board, and at the time when the veſ- 
ſel came out? The lading was taken in on the 10th 
of Auguſt, and the ſhip ſailed on the 21ſt, 

Was there any reaſon to believe the blockading 


force had retired at that time? I find the ordinary 
force, which is never large, ſtationed round, at the 


time of capture: this veſſel ſallies out, and is im- 
mediately arreſted: I think, then, there is proof of 
force ſufficient to blockade this port ; and evidence to 
fatisfy me that it could not be unknown to the par- 
ties: I will farther add, that the caſe is, in other 
reſpects, of a very unfavourable appearance. 

There is ſtrong reaſon to ſuppoſe, the cargo and 
the veſſel are neither of them the property of the 
claimants, 

There are many circumſtances that prevent the 
indulgence of farther proof; and. looking at the 
whole of this caſe together, I think myſelf war- 
ranted to reject theſe claims. 

The claim being rejected, the ſhip was reſtored on 
. to the former Britiſh owner. 
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THE COLUMBIA, Wrzxs Maſter, | 


* bei: was 2 oth of an American veſſel taken on 4 
voyage from Hamburgb to Amſterdam, Aal 
20th, 1798. 


$ ignorant 


of the fact, by 


the conduct of 


the maſter; or 

of their conſignee 
if imtruſted with 
power over the 
veſſel. 

The actual ſail- 
Ing with an in- 
tention to break 
8 blockade, is 

a breach oi the 
Nlockade, 


but the veſſel was taken attempting to ered a 


4 © DEM 


Sir W. Scott—There is pretty clear as a neu- 
tral property in this caſe, both of the ſhip and cargo; 


blockade. 
It is unneceſſary for me to obſerve, that there i is no 


rule of the law of nations more eſtabliſned than this; 
that the breach of a blockade ſubjects the property 
ſo employed to confiſcation. Among all the con- 
tradictory poſitions that have been advanced on the 
law of nations, this principle has never been dif- 


puted: it is to be found in all books of law, and in 


all rreaties ; every man knows it; the ſubjects of all 
lates know it, as it is univerſally acknowledged by 
all governments who poſſeſs any degree of civil 
knowledge. 

T his veſſel came from America, and, as it appears, 
with innocent intentions on the part of the American 


owners; for it was not known at that time in America, 
that Amſterdam was in a ſtate of inveſtment; and 


therefore there is no proof immediately affecting the 
owners. But a perſon may be penally affefied by 
the miſconduct of his agents, as well as by his own 


Acts: and if he delegates general powers to others, 


and they miſuſe their truſt, his remedy muſt be 


 agaiaſt them. 


The 


mn COURT OF ADMIRALTY. 


The maſter was by his inſtructions to go north about 


to Cruxbaven. This precaution is perhaps liable to 
ſome unfavourable interpretation : the counſel for the 
claimant have endeavoured to interpret it to their ad- 
vantage; but at the beſt, it can be but a matter of 
indifference, When he arrived at Cruxbaven, he was 
to go immediately to Hamburgh, and to put himſelf 
under the direction of Meſſrs Bauẽ and Company. 
They therefore were to have the entire dominion 
over this ſhip and cargo. It appears, however, they 
correſponded with perſons at Amſterdam, to whom 
farther confidential inſtruction had been given by the 
owners; and theſe orders are found in a letter 
from Meſſrs. Vos and Graves, of New York, 
to Bous and Company, informing them, that the 


Columbia was intended for Amſterdam —conſigned to 
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the houſe of Crommelin, to whom Bouẽ and Company 


are directed to fend the veſſel on * if the winds 
« ſhould continue unſteady, and keep the Engliſh 
* cruiſers off the Dutch coaſt :'* if not, they were 
to unload the cargo, and forward it by the interior 
navigation to Amſterdam. Bout and Company accord- 
ingly direct the maſter © to proceed to Amſterdam, if 


« the winds ſhould be ſuch as to keep the Engliſh 


« at a diſtance,” There is alſo a letter from the 
maſter to Bouẽ from Cruxbaven; in which he ſays, 
« Amſterdam is blockaded.” 

We have this fact then, that when the maſter ſailed 
from Amſterdam, the blockade was perfectly well 
known both to him and the conſignees: but their 
deſign was, to ſeiſe the opportunity of entering 
whilſt the winds kept the blockading force. at a 

4 _ _ diſtance, 
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diſtance, Now, wider theſe circumſtances, I have no 
| heſitation in ſaying, that the blockade|\\was broken. 
The blockade was to be conſidered as legally exift. 
ing, although the winds did occafionally blow off the 
| blockading ſquadron. It was an accidental change 
* which muſt take place in every blockade: but the 
blockade is not therefore ſuſpended. The contrary 
is laid down in all books of authority; and the law 
conſiders an attempt to take advantage of ſuch an 
accidental removal as an attempt to break the block 
ade, and as a mere fraud. 

But it has been ſaid, that by the Ad treaty, 
there muſt be a previous warning; certainly where 
veſſels fail without a knowledge of the blockade, à 
notice is neceſſary; but if you can affect them with 
the knowledge of that fact, a warning then becomes 

an idle ceremony, of no uſe, and therefore not to 
be required. The maſter, the confignees, and all 
perſons intruſted with 'the-management of the veſſel 


appear to have been ſufficiently informed of this 


blockade ; and, therefore, they are not in the firvation 
which the treaty ſuppoſes. 

It is ſaid alſo, that the veſſel had not arrived; that 
the offence was not actually committed, but reſted in 
intention only. On this point I am clearly of 
opinion, that the ſailing with an intention of evading 
the blockade of the Texel, was beginning to execute 
that intention; and is an overt af? conſtituting the 
offence. From that moment the blockade is fraudu- 
ently invaded. I am, therefore, on full conviction, 
of opinion, that a breach of blockade has been com- 
mitted in this caſe; that the act of the maſter will 
affect the owner to the extent of the whole of his 


property - 
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property concerned in the tranſaction. The ſhip 
and cargo belong, in this caſe, to the ſame indivi. 
duals, and therefore they muſt be bath involved i in the 
ſentence of candemnation. 
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1 King's Advocate moved the Court to pro- 
nounce, that head- money was due on the capture 

of this ſhip, being an armed and commiſſioned ſhip, 

although ſhe had a cargo on board. 

Court] conceive. that the Court, in no caſe what- 

ever, directly pronounces head-· money to be due; it 


goes no further than to intimate its opinion, by de- 


claring the aumber of perſons who were on board at 
the time of the engagement. But the commiſſioners, 
who are to pay the head- money, where due, are not, 
that I know of, bound to pay at all upon the opinion 
ſo intimated ; though if they do pay, they are bound 


by the declaration of numbers made by the Court. 


With reſpect to the circumſtance of having a cargo on 
board, the Court directed precedents to be looked 
up. The Regiſtrar ſaid, that on a former ſearch, 
directed by the judge, ſuch ſhips appeared to have 
been deemed not entitled. | 
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The 
cerefünta. 


Jos with 


Jan. 22d, 
1799 


The Court of 
Admiralty will 
not pronounce 
whether head - 8 
money is due 

not ; but onl * 
the number 
men on board. 
It does not pro- 
nounces that, 
when there is a 
cargo on board. 


O#eber 22d, 1799.,—This ſubje&t being moved 


again in the caſe of The Ceres, the King's Advocate 
prayed, that the King's Proctor might be directed to 
make a ſearch allo, as it was a queſtion in which 
king's _ were much 2 


The 
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12 Faakena. | 


had ſearehed together; and that they ha found the 


JJ. 22d, 
e 792. 


Letters of pro - 


curation are re- 


quired to be 
exhibited in 
urchaſes made 
dy agents in the 
belligerent 
cauntry. 


A diſcuſſion of 


proofs oi pro- 
perty. Fraudu; 
lent appear- 
ances. 
Condemnation. 


N 
| CASES DETERMINED IN THE 
The Reg bret ſaid, that he and the King's Pro 


precedents were all one way, againſt e 
for head- money when a cargo was on board. 
Court—If my opinion had not been affected by 
theſe precedents, I cannot ſay that I ſhould have 
taken ſuch a diſtinction; but as there are ſuch pre· 
cedents, the Court will be guided by them. 


THE ARGO, Sur Maſter. 


5 Prin was a caſe of a ſhip and cargo taken on a 

voyage from Nantz to New York, and claimed 
as the property of Mr. Abegg and Company, of 
Emöden. 5 


Jopowext. 


Sir V. Scott — This is a prize ſhip, aſſerted to have 
been purchaſed in France for Mr. Abegg and Com- 
pany, whoſe tranſactions have appeared before this 
Court in other caſes, not much to their advantage ; 
and although it is not on conſiderations of this kind 
that I muſt derermine the preſent caſe, I cannot 
entirely overlook the conduct of parties, as far as it 


has judicially preſſed itſelf on my notice. 


The bill of ſale purports the veſſel to have been 
an Engliſh Prize, regularly condemned and purchaſed 
by agents in France, on behalf of Abegg and Com- 
pany ; but there is no letter of procuration exhibited ; 
and it is not ſufficient for a perſon to go before a 


magiſtr ate, 


HIGH COURT OF ADMIRALTY. 
magi re and declare before him the commiſſion 
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ode which he acts. It muſt be ſhewn to me b 


authorized to make this purchaſe. 


On this ſtatement of the caſe then it is a caſe of 


| farther proof; as there is no procuration. And being 
ſo, it becomes neceſſary to look farthe o it: for 
unleſs the circumſtances are ſuch as to ſatisfy the 
Court, at leaſt in ſome degree, that it is a fair caſe, 
the parties will' not -be 2 to Rehe privilege * 
farther proof. 6 4 

The circumſtances of a 200 may be fuch as to 
make it utterly incredible, although there are con- 
fident atteſtations in ſupport of it; the circumſtances 
may be highly unnatural and irreconcileable with any 
view of a fair tranſaction. The Court muſt un- 
doubtedly be upon its guard againſt running wild 
upon mere general preſumptions; but it muſt judge 
of the common tranſactions of life upon the ſame 
ordinary principles on which the probity and fairneſs 
of ſuch matters is examined in the general practice of 
mankind, 


The account given of this trankion i is, that this 


ſhip being laid up unemployed, Mr. Abegg lent for 
this maſter, though perſonally unknown to him; a 
man by birth a Pruſſian; but who, being a ſingle 
man, and without a reſidence, had no other national 
character than that of the fervice in which he was 
employed. He ſeeks out ſuch a man as this to 
navigate his veſſel for him: he brings him to Emden, 
procures for him a-burgher's brief, and pays for his 
admiſſion, alchough he was before utterly unknown 


to him, This is the commencement of the tranſ- 


action 


proper documents, that the aſſerted agent was legally | Fon, 226, + 


1799. 


mentioning to him the name of any conſignees, 
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a®tion r and; to be fore, ivcovld nat bogin-in n 


. unnatyreh manner. Nrn. ff Pr <.1t GR FN 


But the ſequel is of « piece vich ier car der | 


meg ſhould confide in a perfect ſtranger, aud 
truſt him with à valuable cargo; in à trade perſectiiß 


new to him; that he ſhould fend: for him to Eb. 


aden; yet, during his ſtay there, hold: no converſütion 


veſfel; that he ſhould fend him away without 


without any documents except a printed paſt, and 
without any inftrattions, except to go to Peyruſſet at 
Nantz, ho had bern the former proprietor of this 
veſſel; that Pæyruſſat i ſhould be the only perſon to 
ſupply him with money and directions: all theſe are 
cixcumſtanges of gtaſs improbability ; and when ! 
lock at the evidence by which they are to be ſup- 
ported, inſtead of being clear and ſatisſactory, it i 
irreconcueable to any ſuppoſition of a fair caſe. 

The whole is loaded with difficulties which leave 


on my mind à conviction that the name of Abeyy 
has been uſed in this caſe for purpoſes to 90 rn 


neutral name ought not to be accommodated. 
There are beſides many other cireueattdorebtqaily 
ſuſpicious: when the ſhip is brought in, the maſter 


_ writes to Mr. Fridag, his aſſerted owner's correl- 


pondent in London, informing him, that the ſoip it 
taken; and ſhe, is immediately claimed. But no 
claim is given for the cargo till after a conſiderable 
time. It is ſaid no ment ion was made of the cargo, 
as it is not vſual to mention it, although it belongs 
to the owner of the ſhip, | It may be ſo: but it 
ſeems to be the natural conduct on ſuch an _ 

an 


- 


<a FF wi & Oo ©o coy 
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of Britiſh articles; and the only account given of that 


mon COURT OF ADMIRALTY. * | 


and indeed the duty of the maſter, when both are 
— in danger, to take care of one as well as of 
the other. | 

The maſter ſays; to the fourth i me yt « That 
« Peyruſſet delivered poſſeſſion of the veſſel to him: 
To the ſeventh, © That the voyage was to end at 
« New York.” Although I am ſatisfied on many 
grounds, that he was to have returned again to 
France. 

To the ninth, He believes Megs and eme 
« to be the owners, becauſe Abegg and Peyruſſet told 
« him ſo.” But he does not ſay, that Abegg ever ex- 
erciſed one act of ownerſhip, e that of ſending 
him to take poſſeſſion. 

To the thirteenth, he ſays, © He believes the cargo 
te to be the property of Abegg, becauſe he told him 
ſo.” But yet he gave him no orders reſpecting i it, 
whilſt he was at * nor was it at chat time on 
board, or purchaſed. 

It is, beſides, obſervable on the cargo, Poa it 3 


circumſtance is, that being prize goods, not allowed to 
be conſumed in France, neutrals had therefore an 
opportunity of purchaſing them cheap: to the fif- 


. teenth, he ſays, © There was a charter-party ſigned 


« between him and Peyruſet on one fide, and three 
e French brokers on the other.“ It is certainly not 
uncommon to ſee charter-parties, wherethe ſhip and 


cargo appear to belong to the ſame perſon ; and for 


the purpoſe of aſcertaining the ſeparate accounts: but 


why three French brokers ſhould intervene, cannot be 


ſo eaſily explained, It was, beſides, not a little ex- 
traordinary, that theſe French brokers ſhould ſtipulate 


Vol. I. M with i 
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with. him to employ Mr. Schweighauſen, AS his con · 
ſignee; and that the maſter ſhould agree to accept him, 
although he had never before heard of his name; 
more eſpecially, as he was not in the liſt of Mr. 

Abegg's correſpondents, and the maſter had received 
no inſtrudt ions to that purpoſe from his owner. 

It is obſervable alſo, that the cargo was going 
under three different marks; and the letter to the 

conſignees directed them to ſhip the returned .cargo 
under the ſame marks. This is much more con- 
ſiſtent with the ſuppoſition of three ſeveral intereſts} 
for which the French brokers acted, than with this 
claim, for it as the entire property of one man. Be- 
ſides, as it has been obſerved, theſe diſtinctions could 
got be meant to ſerve as directions for the inſurance, 
for that appears to-have been done for one paxiog oaly, 
as the ſole proprietor. _ 

To the twenty-fifth interrogatory the maſter * 
„ That he wrote to Abegg from Nantes, and received) 
« three letters from him, which he burnt before his 
* departure. That this amounts to the ſame offence 
as a ſpoliation of papers after the commencement, 
of the voyage, I will not ſay: but it is an extraordinary 
circumſtance, that having not one ſcrap. of paper 
from his owner, he ſhould think + theſe of no con- 
ſequence: it is a conduct ſo unuſual, that it leads 
ſtrongly to a conviction, that the contents were ſuch 
as would not bear the eye of an obſerver, Upon the 
whole, theſe are all circumſtances. ſo utterly incon- 
ſiſtent with any view of a fair caſe, that I am con- 
vinced the ſhip and cargo cannot be the property of 
this neutral claimant. Every part of the evidence 
_ ſtrongly to French intereſts. I ſhall, there- 

| fore, _ 
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fore, bondem the ſkip and cargo, and direct wehe 
to be reſtored, on e to the former Nen 4 


owner. | 


THE VROUW, Have, Joxxes Maſter, | 


* was a caſe of a ſhip, formerly a Dutch veſſel, 


but aſſerted to have been transferred to a n a 


merchant. 


JopowenT. | 
Sir W. Scott—This is a claim given for a ſhip as 

the property of a perſon of Weender, in Eaſt Frieſland. 
It is admitted on the part of the claimant to be a caſe 
loaded with conſiderable difficulties ; and the prayer 
is only, that an opportunity may be given for ex- 
plaining them by farther proof. 

The queſtion for me, therefore, to conſider is, 
Whether theſe difficulties art of ſuch a nature, as to 
admit of a fair and ſatisfactory explanation? becauſe, 


if they are not; if they are out of the reach of any 
rational ſolution, farther proof would be no benefit 


to the party praying it: it would be attended with 
much delay and expence to the captors; and I ſhould 
therefore think it my duty to refuſe it. 

The ſhip was taken on the 17th of Auguft, 1798. 
A claim was given for the cargo on the 4th of October; 
but no claim whatever was given for the ſhip till the 
8th of December; not till four months after the cap- 


ture, 7 his delay is more extraordinary; becauſe we 
M 2 find 


Fan. 27th, 
1799. 


Further proof is 
not granted in 


caſes appearing 


incapable of fair 


explanation. 
A petition for 


_ a rehearing on 


account of the 


miſtake of the 
agent was re- 


fuſed, the ſug · 
geſtion being 


inſufficient. 
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find the maſter is himſelf a part owner of, one third- 
ſhare, This is an extraordinary circumſtance, and 
not like the natural conduct of a perſon holding a real 
intereſt. The veſſel was brought into Portſmouth ; 
but it is not till the 8th of December, chat any claim 
is given; and it is then given by Mr. Fridag, the 
Pruſſian conſul, for Mr. Bracktezende, as the ſole pro- 
prietor. That again is an extraordinary circumſtance ; 
becauſe there is no pretence to ſay, that this inaccu- 


racy could have proceeded from hurry or want of 


2 


time. It is not till after four months that a claim i is 
given; and then not, as it ought undoubtedly. to 
have been, repreſenting all the joint intereſts; but 


Atating Mr. Bracktezende to be the ſole owner. 


The veſſel is Dutch built, manned by a Dutch crew, 


and commanded by a perſon who was by birth. a 


Dutchman, and has almoſt always reſided i in Holland ; 


although there is one paper on board, a certificate, 
which holds out the maſter to have been born at 


Meender. On his examination, however, he ſays he 
was born in Holland; and lived there till within the 


| Laſt eight years. The tranſaction is entirely Dutch : 


the courſe of employment of this veſſel is conſtantly 
returning to Dutch ports. She never goes to Ween- 
der or Embden; but is as much a ſtranger to all 
Pruſſian ports as if ſhe had no connection whatever 
with that country. 

The papers purport a deffination to Liſbon: but 


it is admitted now that ſhe was going really to 


Guernſey : and this miſrepreſentation i is ſaid to have 
been neceſſary, in order to obtain a clearance under 


the practice, common to all countries, of refuſing to 


permit neutral veſſels to clear out for an enemy's 
port. 


n COURT or ADMIRALTY. 
port. This has certainly appeared to be true in 
many caſes: but that is not all in this caſe; for the 
maſter perliſted in the ſame account when he wis 
ſtopped: be withheld the papers which ſhew. his 
real deſtination; and it was not till ſome perſon came 
to him from the conſignee, that he confeſſed the 
real fact: here then was a voluntary deviation from 

truth: and his conduct, in ſuppreſſing the true fact 
till it was extorted from him, goes much beyond the 
temporary caution which it may be ſometimes ne- 
ceſſary to practiſe, to conceal the real ey mane. on 
clearing. out from a belligerent country. 

It is, beſides, a ſtrain of falſehood that runs trough 
| the whole caſe; for there is not one paper relating to 
the ſhip which does not contain ſome miſrepreſent- 
ation: now the Court has laid it down, that where groſs 
miſconduct is proved againſt the perſons claiming an 
intereſt in the property, farther proof ſhall not he al- 
lowed, The caſes in which the Court has hitherto 
applied this rule, have been caſes of purchaſe in an 
enemy's ports during the war : and it is attempted to 
clear this caſe from that imputation, by ſhewing that 
the fale of this veſſel took place eight years ago; and 
that the maſter did at that time migrate from Holland, 
and ſettle himſelf as a refident perſon at Weender. 
lf theſe facts were made out to my ſatisfaction, 
perhaps I ſhould not be diſpoſed to preſs the falſe 
deſtination as a concluſive circumſtance. But what is 
the proof upon which I am to receive theſe facts? 
If this aſſertion was true, it. is reaſonable to ſuppoſe 
there would have been ſome documents. The maſter 
would have known the importance of proving the 

| M 3 date 
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date of his purchaſe, by. k bill of ſale, qr by a paſs; 
but the .pals, is the only paper 9 congefts him 
With the property of this veſſel, and that is dated 
-Ofober,| 1797. If it bad been a paſs, of the laſt 
year, it might have beep ſaid, there were others 
before: but it is a paſs of the year 1797, and there is 
not a word importing it to have been a renewed pals, 
It is, beſides, falſe on the face of it; for it deſgribes 
the maſter as the ſole -owner, and purports to have 
been granted to bim « ibi ſili, on his appearance. and 
e perlonal oath: whilſt the truth is, according to the 
miſter s own depoſition, te that he was not at Emb, 
* dn; but the paſs was ſent. to him at Rotterdam, by 
Mr. Bracktezende, who obtained it on his oath,” The 
pals, then, is falſified in this important point; and 
therefore forſeits all claim to credit in ther particu- 
lars. It becomes an inſtrument to THEE the S 
Tan pay no attention. T% 

It is, beſides, a eee WN very ack; con- 
firms the ſuſpicion of a later purchaſe of this veſſel; 
that although the maſter ſpeaks of former voyages, 
in genera] terms, when. he enters. on a detailed ac- 
count, there is not a word. ſaid, relating to her 
hiſtory, before the year 1797. The paſs js of that 
date; and the hiſtory of the veſſel begins only, from 
that time. This is a ſingular coincidence; and 
ſtrongly convinces me that the er. is not to ve 
ne fatther back. 1009 


With reſpe& to the naſe change of refidemel, 
wet is there to ſatisfy me that it took place fo 
Jong as eight years ago? The only paper on that 


you is, No, 4. a ag ſtating . that captain 
6 H. Jacks 
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« H. Jackſon the younger, is a reſident burgher of 
« this place:” it is dated Fuly 1795, and {ligned'by 
Mr. Bracktezente the other claimant, as deputy of the 
county. It is ſingular that it ſhould not ſtate more 
particularly toben, and from what Plate, he removed 
thither: and that when the great point to be efta- 
bliſhed was, the time of his refidence there, it ſhould 
de entirely filent on that ſubject. The eblter own 
account ſtates, „that he removed from Vendam to 
« Weender eight years ago;“ that he ſtill Ons a 
« houſe in Vendam, which he lets; uud Has been 
« there occaſionally fince ; "ſorhetinith occupying 
« apartments in his own hovſe, and bene on 
« viſits to his friends.” It is obſervable, however, 
that he never failed from Weender, or from any other 
Pruſſian port: and it is, I think, a little extraordi- 
nary, that meaning to continue in the Dutch com- 
merce, he ſhould ſubje& himſelf to the inconvenience 
of removing to a foreign port, from 3 oy Gage 
not pretend ever to have navigate. 

Upon the whole of this evidence, then, 10 think 
there is no dependence to be placed on the maſter's 
account: if I look to the papers, there is not one 
that is not liable to great objections. 
he paſs is defective, as to time; and falle, in 

repreſenting the maſter to have been born at Nrender. 
The Embden paſs is contradicted, as 1 the mnafter's 
perſonal appearance, and bis ſole intereſt. Under 


theſe circumſtances, I think no explanation which 


could be given, would fatisfy me; and combining'this 
with other conſiderations, that it is a Datch ſhip, 


manned "oy 4 Dutch crew, and occupied in Duteb 
M 4 com- 
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veſſel as Dutch Property. 
Cargo refered 


- February 2h Nr. Rau finding 
made a miſtake in claiming the veſſel as the ſole 


property of Bracktezende, when his inſtructions re- 


preſented-it as belonging two-thirds to Bracktezende, 


and the. other third to the maſter, PROT the 
Court to rehear this caſe. 
For the captors, it was contended, that it was not 


in the power of the Court to grant this requeſt ; that 


the ſentence having been pronounced and regiſtered, 


could not now be revoked but by conſent, 


Conrt.—This is an application to the Court, on 
behalf of Mr. Fridag, to reſcind the concluſion of 


a cauſe," and rehear it, on another ſtatement of the 
claims; and the ſuggeſtion is, that Mr. Fridag, as 


agent, had made a miſtake in claiming for one pro- 


prietor only, when the papers and his inſtructions 
repreſented the ſhip to be the joint e of ay 


Bracktezende and the maſter, 

I will not go ſo far as to lay it down oniverſally, 
that it is not in the power of the Court to reconſider 
its decrees on very particular occaſions ; becauſe I 
do- not think it is neceſſary to diſcuſs that point at 
preſent: I conſider the application to proceed from 
the feelings of an honorable mind, anxious to ac- 


knowledge and rectify its miſtakes ; and in that point of 


view it is highly creditable to Mr. Fridag ; but I think 


jt can have no legal effect. As a precedent it would 


hy a 8 highly dagrrous: and the liberty of re» 
viewing 


commeree, J think myſelf warranted to condemn this 7 


that be bal 
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| viewing its decrees; if it eniltg which I do not 
iffirm, is a liberty which the Court would exerciſe 
with very great caution; becauſe, I foreſee, that * _ 
were applications of this fort to be eaſily admitted, 
they would be very frequently made on reaſons much 
leſs ſincere than thoſe Om are now offered to the 2 
Court. ” 3:04: N 

Ia this petition a + wala is * * the latenefs 
of the claim: © that Mr. Fridag had ſome ſeruples 
« about the credit of his employer, as he had been 
* obliged to have recourſe to law to enforce a juſt 
demand againſt him.“ With this I have nothing 
to do: but with reſpect to the lateneſs of the claim, 
| will ſay, that was only fpinis e pluribus una it 
was but one circumſtance out of many with hich the 
caſe was oppreſſed, 
Another circumſtance which Mr. Fridag . to 
explain is, his miſ-ſtatement of the claim: he claimed 
the ſhip for Mr, Bracktezende only, inſtead of claim- 
ing it as.the joint property of Mr. Bracktezende and 
the maſter, „ as he ſhould have done, if he had had 

« recourſe to his papers.“ | 

I proteſt I think the caſe had as good a chance on 
a claim given at random, as if it had been made on 
theſe papers; for it muſt be extremely difficult to 
conſtruct any claim upon them: no two agree. In 
one, the ſhip is repreſented as the property of the 
maſter; and that document purports to have been 
granted on the maſter's oath: but the maſter denies 
that he ever made ſuch an oath. In his depo- 
ſitions he deſcribes Mr. Bracktezende to be the /ole 
proprietor ; and now Mr. Bracktezende ſtates himſelf 
j0 be owner > two-thirds only; ſo that I cannot 

think 
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A blockade de 
facto expires 
de dss but a 
blockade by no- 
tiſication is 

ima facie pre · 
5 ＋ con- 
tinue till the 
notification is 
revoked : this 
preſumption 
throws the 6nus 
prebandi on the 
claimant. 
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winkel but chat / the ſiceident'whinh thks 2yivanidy 
Fridag ſo much eondern, might hve been fullyin 
beneficial to the claimant as if the papers had Wee 


ſcrutinized with the greateſt accuracy; there inuſt hiys 
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1 was a caſe of a ſhip taken. ae out of 


. mY, 4. f 


the Texel, e 7th, ON 
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been great difcordance under any arrangement: dhe 
cauſe: has not, in my. opinion, ſuſtained any injury, 
Without diſcuſſing the power of reviewing a ſentence, 
I think - the: reaſons given do not ſofftcientiy ſullain 
* and * 1 . 0 
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Sir N. Scott—This caſe comes on bow, v jp the 


tip only. 


In the affidavit annexed to the claim, it is "(i 
there is an authority given to Claim the cargo; ; and 


that there are ſome facts which may take that 
the caſe out of the law which has been laii 
reſpecting a breach of blockade; 1 ſhall thertfore 


of 
down 


reſerve that till a future day; ſaying at preſent only, 


that 1 ſhall expect the claim to be very ſpecial, and 
the proof to be very fatisfactory as to the time when 


the tranſaction took place. 


\ 


There are two queſtions reſpecting the ſhip: : a 
queſtion of property, and a queſtion arifing on 4 


dreach of blockade. Now, as the Court has frequent- 


ly decided, that neutral — breaking a blockade 


are 


— 
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are liable to confiſcation ; ; if I am ſatisfied, that the 
ſhip.has been guilty of that offence, it may be ungecęſ- 
ſuy to enter into the former queſtion; or to inquire 
whether the property belongs to the claimant, or to 
thoſe Dutch merchants, Meſſrs. De Hua, who have, 
in a letter found on board, certaiply. expreſſed therny 
ſelves very much with the aten and che auheritr 
of owners. 


The capture was made g on a the ory of September off 


the Vis paſſage, by two Eugliſb armed ſhips, about 
ſeven. miles from the Dutch coaſt, The Court has 
before laid down the rule, that a blockade is broken 
as much by coming out with: à cargo as by going in; 
and che only exceptian which the Court has noticed 
in laying down this rule, is that of a cargo ſhipped or 
delivered to the maſter, for the uſe of his owner, be- 
fore the commencement of the blockade. 
There are two ſorts of blockade; one by the 4 
fact only, the other by a notification accompanied 
with the fact. In the former caſe, when the fact 
ceaſes, (otherwiſe than by accident or the ſhifting of 
the wind,) there is immediately an end of the block» 
ade: but where the fact is accompanied by a public 
notification from the governmeat of a belligerent 
country to neutral governments; I apprehend, prina 
facie, the blockade muſt be ſuppoſed to exiſt till it has 
been publicly repealed. It is the duty undoubtedly 
of a belligerent country, which has made the notifica- 
tion of blockade, to notify in the ſame way, and im- 
mediately, the diſcontinuance of it: to ſuffer the 
fact to ceaſe, and to apply the notification again, at a 
diſtant time, would be a fraud on neutral nations; and 
a conduct which we are not to ſuppoſe any ar 
woul 
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. purſue. I 10 not ſay that a blockade of thi 
| == fort may not in any poſſible caſe expire de fads: bn 
Fn I fay, ſuch a conduct is not haſtily to be pai 
188 againſt any nation; and, thereſorte, till ſuch a caſe i 
clearly made out, 1 ſhall hold, that a blockade by 
notification is, prima facie, to be Nees to con- 

tinue till the notification is revoxce ec. 
The notification of the blockade of this port was 
made on the 11th of June 1798: the ſhip was in 
the Texel at the time; the owner was at Embdn; 
and the blockade muſt have been perfectly well 
| | known there by the latter end of the month; her 
38 duty was to have retired.: but it is ſaid, the cargo vn 
Portugueſe property—and purchaſed before the noti- 
. Perhaps it might be ſo: but there could 
be no obligation on this Pruſſian 'veſſel, to take it 
away. Inſtead of purſuing the prudent conduct of 
withdrawing juſt after the blockade began, in the 
months of Fuly and Auguſt, this ſhip i is 5 cinployed in 

taking a Cargo on board. 

That it ſhould be done with an intention of con- 
tinuing there till the blockade ceaſed, is not probable, 
The preſumption is, that it muſt have been done 
with a fraudulent deſign of ſlipping out, if any ac- 
cident ſhould afford an opportunity of eſcaping, 
In the month of September ſhe ſails ; and is immedi- 
ately ſtopped by theſe two armed veſſels. —But it is 
faid, there was no blockade de facto; and that this 
ſmall number of veſſels only, is a proof that there 
was no efficient actual blockade. I am quite of a 
contrary opinion; for ſurely it is not neceſſary that 
the whole blockading force ſhould lie in the ſame 
tier; nor is it material that a veſſel had eſcaped = 
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reſt, Theſe ſhips were in the exterior line, as I under- 


land it; and if there had been only theſe, I ſhould 


have held them to be quite ſufficient, It is un 


neceffary for me to conſider, however, whether the 


blockade was continued by theſe ſhips or not, as the 


preſumption being raiſed by the notification, it reſts 
on the other ſide to prove the . 


\ 
* * Oo 
. ! 


THE EXETER, WuHITFORD Maſter. . 
(In the lnſtance, or Civil Court of Admiralty, Js; 


1 was a Caſe of a ſhip hypothecated at "IM 


Cape of Good Hope, in ſeveral bottomry bonds, 
bearing date the 25th of November 1797. 
The holder of one 'of them having inſtituted pro- 
ceedings, and obtained a primum decretum, or a 
decree of the Court, for putting him into poſſeſſion 
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On a primum 
decretum in- 


tereſt prayed, 
from the date of 
the decree to the 
obtaining of the 


proceeds ofthe 
veſſel, wss re- 
fuſed, = 


of the ſhip, June 22d, 1798 ; application was now | 


made to the Court, that he might be allowed in- 
tereſt from the date of the decree. 

For the Petition, Swabey argued—It would be 
very hard if this party ſhould recover leſs on his bond 
than the other bond-holders; and merely becauſe he 
had uſed greater diligence. Had he delayed to pro- 
ceed till November, there could have been no queſtion 
reſpecting the intermediate intereſt : it is therefore 


but a juſt demand. that he ſhould receive it now, 
notwithſtanding the decree ; as it is nothing more 
than what might have been effected if the other 


parties had not withheld their conſent ; eſpecially 
| ſince 


7 
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is bad; but it does not appear that their conſent 13 


ſmmer had prevented the party from applying to 
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ſinde it is a conſet which the Regiſtrir ſeen © e 
have e vinecefſarily : when ball is den 


deted, the other patties ma) have” 4 ficht uu. , 
1 doubtedly to notice, and may diſſent if the ſecurity” * 


neceſſary. The dectet'of fale, and poſſeſſion of te 
proceeds, are but matters of form, and'ordinaty prb- 
ceſs, after the iſſuing of the primum decretum, The 
ſuſpenſion of the ſitting of the Court during the laſt 


the Court; and therefore he ought, in equity, to Gale 
receive compenſation for the delay, and be allowed ſob 
intereſt equally with the other parties. the 

On the other fide, the King's Advocate—lt agel ok WI 
appear what injury can. be imputed to the other bee 


parties for withholding their conſent, if, as it is con- the 
tended, their conſent was not neceſſary. TheRegiftrar' d 
thouglit it was neceffary; and the act of the parties has the 


Is not that going a ſtep too far ? 


been perfectly neutral: they did not take upon thein-· 
ſelves either to conſent, or to oppoſe the meaſure,” 
On general principles, and in the practice of all Courts, 
intereſt is not allowed to accrue after judgment. 
Veſey, jun. vol, ii. page ult; If there has been any” 
inconvenience ariſing from the regular manner of 
proceeding, or from accidental circumſtances, it ig if t 
that damnum fine injuria, tor which the Wee ' Wn 
no redreſs, Mn 


Court. Let me aſcertain the correct practice of 1 hat 
Court: this primum decretum, I perceive, gives not 1 
only poſſeſſion of the ſhip, but of the proceeds alſo. + 

c 


Stabey—I fear that is irregular. | 
Jupo- 
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Sir M. Scott—This | is an voſdrvuggge infolvent = 2 


in which the Court would feel no inclination to give 


o any one Fes more chan be could a0 legally de- 
mand. 

It appears as A leis Arsen Was obtained ſo 
long ago as laſt June : but in obtaining it, the party 
ems to have gone farther than the forms of the 
Court would allow. The effect of that decree ſnould 
be only, in the firſt inſtance, to put the party into the 
poſſeſſion of the thing. All farther proceedings of 
ale, and power over the proceeds, ſhould be by 
ſubſequent application to the Court. In this caſe, 
the ſnip was ſold without application to the Court. 
When the Court ſigned the decree, it could not have 
been aware that the tenor of the decree was not in 
the uſual form; and that it went farther than ſuch 
a decree ſhould go, in concluding with a power over 
the ſhip and proceeds. 

I think much of the inconvenience of the party 
has ariſen from this irregularity. When application 
was made to the Regiſtrar in Auguſt to deliver out the 
proceeds ; he refuſed, rightly in my opinion, to pay 
on that inſtrument, without the conſent of all parties. 

Intereſt after judgment is not uſually allowed: but 
if the other party occaſioned unneceſſary delay, I ſee 
no reaſon why, in equity, intereſt after judgment 
might not run. If that had been the caſe, I ſhould 
have found no difficulty: as it is, the oppoſition 
vas perfectly juſtifiable. It is ſaid, that an earlier 
plication to the Court could not be made during 
the latter part of laſt ſummer. That was an un- 


brunate circumſtance ; but unayoidable, Upon the 
whole, 
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by whole, I am of qpinion, ee © it is „ e, 
1 cree intereſt in this caſe. | 15 
Fi. iſt, 1309 * 5 — i 

8 * 4 this ſhip another. apo v 


made to the Court, reſpecting the priority of ane of 

- ſeveral reſpondentia bonds. given at a former period 
of the voyage, at Bombay, in December 1796. The, 
facts were: the veſſel being on a voyage from, Bag 
to London was obliged to put back to Bombay to 
repair: the maſter, being in want of money, ad- 
vertiſed in the Bombay Courier of the 12th of Ne. 
vember 1796, for the loan of certain ſums of money; 
not leſs than 5000, nor more than 40, 000 rupees; 
to run at reſpondentia, on the ſecurity of the ſhip 
and her freight. Three tenders were made; one on 
the part of G. Hall for 8000 rupees, on the 16th of 
November : one on the part of Forbes and Smith 
for 5000, at the ſame time: and one on the part of 
Major Thompſon for 8000 rupees, on the 100 of 

December. 

The tenders were accepted, and the money. 10 
vanced at the ſame time. The bonds of Hall and 
of Thompſon bore date the 14th of December: but the 
bond of Forbes and Smith bore date the 8th of D- 
cember 1796. The proceeds of the ſhip - proving 
inſufficient to pay all demands, an application wa 
made on the part of Mr. Forbes, that he might have 
a preference in reſpect to the priority of the date df 
his bond. The evidence aroſe from the affidavit 
of Captain #hitford, who produced the origind 
advertiſement in the Bombay Courier for the tenders; 
and made oath; © That, as he beſt recolle&s, le 


received the reſpeRive ſums therein mentioned, f 
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« the ſame time, and the ſame were all expended 


« on the ſame aforeſaid refirment,. * 
« That he believes the faid tenders were reſpeR- 


te jyely made, and the ſaid ſeveral ſums advanced 


e by each of the parties, with the knowledg e and pri- 
« vity of each other: that he believes no any, 
« in regard to the repayment thereof, was expected 
« by either of the ſaid parties: and that he never 


« meant or intended to give any preference what- | 


« ever to either of them therein. 
« That he has ſince underſtood that the aforeſaid 
« reſpondentia bond, by him ſo given to Mr. Forbes 


© and Company, was dated a few days prior to the 
tt other reſpondentia bonds given to G. Hall and 
e Major Thompſon ;- but he can by no means account 
« for the ſame, as all the ſaid bonds ought to have 
te borne date on one and the ſame day; inaſmuch ag 
te he verily believes they were executed at the ſame 


« time. 


The Court, after the reading of this ph) EO aſked, | 
whether theſe facts were denied; it being anſwered, 


they were not, 


Court—As it appears the parties aCted | in prviy 


and concert with each other ; as the money was 
vanced on the ſame general i invitation, for the ſame 
repairs, in which all were equally intereſted, and on 
the ſame tErms ; the payment mult be pro. rata wich- 
out any preference. | | 
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err : | 
On tulroge the 1 HIS was 3 caſe of a Spaniſh . Feth from 
crew ae only Freneb captors in diſtreſs, by an, Exil 'non- 


Galvors. The a veſſel, _ 
only under the the The property becoming a droit of Admiralty, i it 
—— was referred to the Court to fix the proportion of 


— 2 reward due to the ſalvors. The value of the Fe 


veſſe], &c. The fayed was eſtimated at 12,0007. 
Eourt is not 


diſpoſed to at.” The King's Advocate propoſed a Arch The 
1 Cdurt thought that was too little; and decreed a third. 
amounts = Arnold then prayed the Court to diſtribute that ſum, 
and to allot a conſi derable portion of it to the owners 
of the Britiſh veſſel, in conſideration of the riſk of 

their ſhip and cargo z and alſo of the danger of forfeit- 

ihg the policies of inſurance by deviation. It being 

 afked by the Court what was the ordinary proportion 

of ſharing between the owners of privateers and their 

crews ; it was ſaid, that the moſt general diviſion is, 
three-fourths. to the owners and one-fourth to the 

crew ; although it is ſometimes in moieties, accord- 


ing to particular agreement, 


"  Court—This is a caſe of no very great exertion: 
| the principal merit conſiſted in taking poſſeſſion, and 
in guarding | ſo many people. The maſter and crew are 
in ſtriẽt language the only ſalvors. The owners have 
in general no great claim; as to labour and danger 
none. They come in only under the equitable con- 
ſideration of the Court for damage or riſk, which 
their property might have incurred. In general I 
ſnall not be diſpoſed to admit the claim of owners 
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to any large amount. I niay conſider their poffble 
riſk, but 1 ſhall not extend "that too far. In the 


preſenc caſe, as the parties ſeem to have agreed upori 


the matter, I ſhall do what I ſnall not be diſpoſed to 


do in other caſes..' I ſhall give 20007. to the owner: to 


the maſter 1000), and the remainder to the crew, 
giving . mate a dooble ſhare with them: 


=” 
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* * be 


THE. MENTOR, CAMBELL Maſter: | _ 
* was a caſe of an American ſkip, deſtroyed by 


his Majeſty's ſhips the Centurion. and Vulture, 


(part of Admiral Dighy's ſquadron, ) cruiſing off the 


Delaware in the year 1783, after the ceſſation of 
hoſtilities, but before that fact had come to 9 
knowledge of either of tho parties. 


: 


Joboα,. 
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The actual 
wrong doer is 
the only perſon 
reſponſible in 
the Court of 
Admiralty for 
injuries of yr 
ure: a ſuit 
miſſed — 
the Admiral of 
the ſtation being 


not privy to the 
fact. 


Sir N. Scott. In this ell which comes before 


me for judgment, te loſs which the claimant has 


ſuſtained is exttemely to be lamented: but it has 
been well obſerved by the counſel, that ic muſt be 
on legal grounds only that I can give him redreſs ; 3 
and if thete are legal grounds that impoſe upon the 
Court an incapacity of affording redreſs,, I may 
lament it, but cannot give relief, upon mere 
grounds of humanity ; humanity is only the ſecond 
virtue of Courts; juſtice is unqueſtionably the firſt: 


and juſtice would be groſily violated by providing a 


relief for one ifinocent man at the expence of another, 25 


who is not legally ſubject thereto, 
* 2 The 
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commencement of ſuch a ſuit at the diſtance of near | 


The, caſe, I have ſaid, is an unſortunate one. It 
is likewiſe a caſe extremely peculiar in its circum- 
= I and the firſt peculiarity I ſhall notice, is the 


ſeventeen years from the tranſaction. 

It is not within my recollection, that a caſe of ſuch 
antiquity has ever been ſuffered to originate in 
the court; I do not fay that the ſtatute of limita · 
tions extends to prize cauſes ;; it certainly does not: 
but every man muſt ſee that the equity of the prin- 


. Ciple of that ſtatute in ſome degree reaches the pro- 


cdeeedings of this Court; and that it is extremely fit that 


| . _ entertained; undoubtedly bat would be one in which 
it clearly appeared that the party complaining had 


there ſhould be ſome rule of limitation provided by 


in poſſeſſion of all the facts of his caſe at that time, 


the diſcretion of the Court, attending only to the 
nature and form of the proceſs conducted hete;. by 
which captors or other perſons ſhould be protected | 
againſt antiquated complaints. And if there is any 

cafe of remote antiquity, which ought not to be 


been fully apprized of the nature of his injury, and of 


the mode of redreſs which he ought to have purſucd, 


That brings me to the ſecond peculiarity in thi 
caſe, which is, that there was a ſuit in this v very Court, 
upon this very ſubject, ten years ago; not indeed 


againſt the ſame party, but inſtituted y the ſame 


perfecly 


party who now complains, and who was as 


as he is at this preſent moment, 
The third peculiarity, I muſt notice, is an entice 
novelty i in a prize cauſe, viz, that it is a proceedi 
for calling to adjudication, not the immediate 
— doer, but a perſon who was reicher preſent a 
Rot 
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bor cogniſant of che tranſadtion; aid who is to be ee 
affected in reſponſibility merely on this ground; that rue. 


the perſon alleged to have done the injury was acting n gu, 
under his general authority for as to particular 
orders applying to this tranſaction, it ĩs not pretended 

that any were given or could be given: he was only 

the Admiral on the general ſtation, and the ſhips 

which committed the alleged outrage were under his 

general command, but at a great diftance from him. 


Now, really it appears to me, that it is the very 
firſt time that the attempt has been made in a prize 
cauſe, to paſs over the perſon, from whom the al- 
leged injury has been received, and to fix it on 
another perſon, on the ground of a remote and con- 
ſequential reſponſibility: and I call upon the ex- 
perience of perſons attending in this Court, to ſtate, 
whether there is an inſtance of that kind to be found 
in the annals of the Court. 


The actual wrong-doer is the man to anſwer 
in judgment; to him reſponſibility is attached in 
this Court. He may have other perſons reſponſible 
over to him; and that reſponſibility may be en- 
forced, As for inſtance; if a captain made a 
vrong ſeiſure, under the expreſs orders of an ad- 
miral, that admiral may be made anſwerable in the 
damages occaſioned to the captain by that im - 
proper act: but it is the conſtant practice of this 
Court to have the actual wrong-doer, the party 
before the Court, and every man muſt ſee the pro- 
priety of that practice; becauſe if the Court was 
once to open the door to complaints founded on a 
remote and conſequential reſ — where is it 
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to ſtop? If a ee is to go againſt he Admiral; 
for not iſſuing his revocatory orders: a monition; 


might in like manner, go againſt the Lords of 2 
Admiralty, for a ſimilar neglect: or againſt the 


Secretary of State ſor not iſſuing ſimilar directions to 


the Lords of the Admiralty ; and theſe. perſons 


' might be made parties in a prize cauſe, and called 
upon to proceed to adjudication. 


If the legal reſponſibility is to be ſhifted from the 


dual captor, to whom is the claimant to look? 


where is he to find the reſponſibility, in the chain 


of perſons who may be ſome how or other involved in 


the different ſtages of the tranſaction? Where is he to: 
find his wrong-doer, if you once take off that character, 
from the perſon who immediately commits the in- 


jury? Where is he to reſort, if you take from him 


that eaſy and direct reſort, with which in the preſent 
underſtanding of the law he is provided? I am moſt 
clearly, on this ground, of opinion, that Admiral 
Dighy alone cannot be compelled to proceed to ad- 


judication under this monition. 


The circumſtances of the caſe, as far as it is. 
neceſſary to ſtate them, are theſe :—The ſhip being 
American property, was on a voyage from the Ha- 
vannab to Philadelphia ; off the Delaware ſhe was 
purſued by his Majeſty's ſhips The Centurion and 
The Vulture, then cruiſing off that river, under the 
command of the admiral on that ſtation, Admiral 
Digby. All parties were in complete ignorance of: 
the ceſſation of hoſtilities; not only the. perſons: on 
board the King's ſhips, but the Americans, as well. 
ebeſe on the ſhore, as thoſe on board the veſſel. 


In the purſuit, ſhots were fired on both ſides, and 
| = 
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ſt is alleged on the part of the Britiſh, that the 
ſhip was ſet. on fire by her own crew, who took to the 


ſhore. 
Now, I incline to aſſent to Dr. Laurence 8 poſition, 


that if an act of miſchief was done by the King's 


officers, though through i ignorance, 1n a place where 
no act of hoſtility ought to have been exerciſed, i ic 
does not neceſſarily follow that mere ignorance 
of that fat would protect the officers. from civil 
reſponſibility, If by articles, a place ar diſtrict was 
put under the King's peace, and an act of hoſtility 
was afterwards committed therein, the injured party 
might have a right to reſort to a court of prize; to 
ſhew that he had been injured by this breach of the 
peace, and was entitled to compenſation; and if the 
officer ated through ignorance, his own government 
muſt protect him: for it is the duty of government, 
if they put a certain diſtrict within the King's peace, 
to take care that due notice ſhall be given to thoſe 
perſons by whoſe conduct that peace is to be main- 
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tained; and if no ſuch notice has been given, nor due 


diligence uſed to give it, and a breach of the peace 


is committed through the ignorance of thoſe perſons; 


they are to be borne harmleſs, at the expence of that 
government whoſe duty it was to have given that 
notice, 

I am therefore inclined to think, that the deter- 
mination of the Judge in the former caſe did not 
turn upon the mere circumſtance of ignorance. on 
the part of the King's ſhips ; but that, looking at all 
the circumſtances under which the event took place, 


and conſidering their juſt and legal effect, he was of 


opinion upon the whole reſult, that the proteſt on the 


part 


*. 
be 


ren. 


7. gth, 
1799 · 


other words, to juſtify the deſtruction of this veſſel, or 


CASES DETERMINED IN THE © 


part of the captors was well ſuſtained : if that opinion 


of the Judge was erroneous an appeal ought to have 
been proſecuted : no appeal was. proſecuted ; though 
ſuch a purpoſe was formally declared, and a protocol 


entered; but no Oy proceedings were purſued: 
thereon. 


Mr. Wilſon ates in his aſfidavit, ec chat diftreſs of | 
« fortune prevented him from proceeding further ;” 
I have to lament that, as well as many other circum. . 
ſtances that accompany the caſe, bur courts of juſtice 


muſt purſue the legal modes ; they cannot bend to 


the private diſtreſſes of individuals. If an appeal is 
not proſecuted, the concluſion of law is, that the 
party acquieſces in the deciſion, | 

Now, what did the Judge determine? He deter- 
mined ibis; that the act of deſtruction which took 
place, took place under ſuch circumſtances that the 
captor was not compellable to proceed to adjudication 
upon it: and ſhall I at the diſtance of ten years, 
after he has determined that the au captors were 
ſubject to no reſponſibility at all, determine that 
Admiral Digby, a perſon totally ignorant of the 
whole tranſaction, at the diftance of thirty leagues 
from the place where it paſſed, and utterly unpro- 


vided with all the means of defence, which eithef a 


knowledge of the fact, or the poſſeſſion of evidence 
can ſupply, 1s liable after a lapſe of ſeventeen years, 
to be called upon to proceed to adjudication; or in 


failing therein, to be anſwerable in damages ? Surely 

ſuch a determination could be founded on nothing 

but a determined oppoſition to every principle of 
| hin 


* 


law and juſtice by which the proceedings of this be 


Court have been directed, ever ſince it bore the ON 
ſhape of an eſtabliſhed Court of Juſtice, _ Fa. 22d, 
Having ſaid this, I ſhall decline entering minutely 
into the circumſtances of the caſe, which have been 
rather alluded to than particularly diſcuſſed by the 
counſel: I feel for the misfortunes of the claimant ; 
he has applied to this Court, and he was judicially 
informed ten years ago, that the loſs he has ſuſtained 
was not of that nature which would-entitle him to 

ſupport an action for damages againſt the perſons 
whom he conſidered as the immediate wrong-doers ; 
ſtill leſs can he be entitled to ſupport it againſt the 
perſon who is the object of the preſent ſuit: and I 
therefore, with the fulleſt conviction of mind, diſ- 
charge Admiral Dighy from. the effect of the preſent 


monition. 


1 
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ORDER OF. COURT, 
Jorv 3d, 1799 en 
THAT in all motions for commiſſions and decrees 
of appraiſement and ſale, the time ſhall be ſpe- 


cified within which it is prayed that the com- 
miſſions or decrees ſhall be made returnable. 


TrarT the Commiſſioners and Marſhal make re- 
gular returns on the days on which their commiſſions 
or decrees are returnable, ſtating the progreſs that 
has been made in the execution of the commiſſions 
or decrees ; and, if neceſſary, praying an enlargement 
of the time for completion of their buſineſs, 


Tnar the Commiſſioners and Marſhal bring in the 
proceeds which have been collected at the ſame time 
with their returns ; and that if the whole proceeds 
have not been collected, they retain only ſuch ſums 
as may be required to anſwer accruing expences. 


THraT on the return of commiſſions or decrees 
the Commiſſioners or the Marſhal bring in all 
vouchers. 


tm. Hen. 


(a) The Editor has brought forward this Order without 
regard to its date; that, as.a matter of public regulation, it might 
be inſerted as early as poſſible. 

TRHAT 


6186895 


Tnar no cauſe ſhall be put upon the liſt for hear. 
ing, where any commiſſion or decree of appraiſement 
and ſale : is ontftanding, and the proceeds not brought 
into the regiſtry, without ſpecial application to the 
Court to diſpenſe with this Order according to the 


circumſtance of the caſe, 


/ 


- 


ERRATA. 
Page 14. live 14. for Zacharia read Zacharie, 
— 4. in marg, for Hazan and Earneſt read 
Hazfum and Ernſt | 
28, — 4. after although add a mixture of, nod 
for effect read affect 
52. — antepenult, for 1692 read 1672. 
57. — 12. for Court read Courts 
141. — 15. for treat read meer 
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THE JONGE MARGARETHA, KLausen 


HIS Was a Caſe of a Papenberg ſhip, taken on a 
voyage from Amſterdam to Breſt with a cargo of 
cheeſe, 


For the Captors, the King's Advocate contended 
that the ſhip and cargo, belonging to the ſame perſon, 
were clearly confiſcable, as concerned in a contraband 
trade of proviſions to a port of naval equipment, and 
relied on the caſe of the Yriendſchap, Janſen; in which 
the ſhip carrying ſalted beef from a French port to 
Breſt, was condemned, although not belonging to the 
owner of the cargo. 

For the Claimant, Arnold and Swabey—It 1 is con- 
tended, that this ſhip and cargo, being the property 
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Proviſions are 
not contraband 
but under par- 
ticular circum- 
ſtances. Their 
contraband na- 
ture how de- 
terminable. 
Cheeſes ſent by 
a Papenberg | 
merchant from 
Amſterdam to 
Breft, condem1- 
ed. 
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The of the ſame perſon, are both confiſcable, as concerned 


Jones Mane 
Jesus. in a contraband trade. But proviſions are not gene- 


— 


— 99y yg rally deemed contraband. Grotius ſpeaks of them as 
1799. articles promiſcui uſus, and ſpecifies ſome circum- 
ſtances under which they may become contraband; but 

thoſe circumſtances are of a very particular nature, 
ſuch as the relief of places in diſtreſs; and the general 
character is left free from exception, unleſs under 
ſuch particular ſituations and circumſtances. 

Under the French law, which is a law of great 
ſeverity, they have never been conſidered as contra- 
band; nor under the law of England, except in con- 
junction with other particular facts. The caſe on 
which the captors rely was compoſed of ſuch facts 
the papers were falſe - the voyage was from one French 
port to another; and the cargo conſiſted of articles in 
a more prepared ftate—of a quantity of ſalted beef. 
The cargo was beſides never claimed, and the ſhip was 
conſidered in the adopted character of a French victualler, 
and condemned as ſuch. If the caſe is to be decided 
on precedents, the claimants are entitled to argue, 
that no precedents in point have been cited againſt 

them; but that there are, on the other ſide, a variety 
of old caſes in which cheeſe has been reſtored as not 
contraband : In 1747, the Endraght, a Pruſſian ſhip, 
from Amſterdam to Bourdeaux ; 3d of March 1747, 
the Fuffrow Magdalena, a Pruſſian ſhip, from Amſter- 
dam to Bourdeaux, In this laſt caſe there were many 
articles given up as contraband, but beer and cheeſe 
were reſtored with this dictum, * that they were articles 
of luxury, and not merely ſhip's proviſions,” 

In the preſent caſe the cheeſe is in no ſtate different 


from what would be uſeful for conſumption on land, as 
well 


HIGH COURT OF ADMIRALTY. 


well as at ſea, There have been no inſtances in which 
this article has been condemned, either in the preſent 


or in the laſt war ; and therefore it is ſubmitted theſe — _ 


claimants are entitled to reſtitution, | 

. Court] have many caſes in which cheeſe has 
been reſtored ; but are there any that apply to the 
circumſtance of a deſtination to ports of naval equip- 
ment ? I ſhall defer this caſe, that more precedents 
may be examined; and in the mean time I direct an 
inquiry to be made as to the particular nature and 
quality of theſe cheeſes, by ſome officer of the king's 


ſtores. 


was produced, ſtating them ** to be ſuch cheeſes as are 
uſed in Engliſh ſhips' ſtores, when foreign cheeſes are 
ſerved, and ſuch as are uſed in French ſhips almoſt 


excluſively of others.” 


JupomenT. | 
Sir V. Scott—There is little reaſon to doubt the 


property in this caſe, and thereſore paſſing over the 
obſervations which have been made on that part of 
the ſubject, I ſhall confine myſelf to the ſingle queſ- 
tion: Is this a legal tranſaction in a neutral, being 
the tranſaction of a Papenberg ſhip carrying Dutch 
cheeſes from Amſterdam to Breſt or Morlaix (it 
is ſaid) but certainly to Breſt? or as it may be 
otherwiſe deſcribed, the tranſaction of a neutral carry- 
ing a cargo of proviſions, not the product and manu- 
facture of his own country, but of the enemy's ally 
in the war—of proviſions which are a capital ſhip's 
ſtore—and to the great port of the naval equipment 
of the enemy, 

P 2 If 
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If I adverted to the ſtate of Bref at this time, it 
| -_ be no unfair addition to the terms of the de- 
ſcription, if 1 noticed, what was notorious 'to all 
Europe at this time, that there was in that port a con 
ſiderable French fleet in a ſtate of preparation for 
ſallying forth on a hoſtile expedition; its motions at 
that time watched with great anxiety by a Britif 
fleet which lay off the harbour for the purpoſe of de- 
ſeating its deſigns. Is the carriage of ſuch a ſupply, 
to ſuch a place, and on ſuch an occaſion, a traffic 
ſo purely neutral, as to ſubject the neutral trader to nb 
inconvenience ? 
If it could be laid down as a general poſition; in 
the manner in which it has been argued, that cheeſe 
being a proviſion is univerſally contraband, the quef- 
-tion would be readily anſwered : but the Court lays 
down no ſuch poſition. The catalogue of contraband 
has varied very much, and ſometimes in ſuch a man- 
ner as to make it very difficult to aſſign the reaſon of 
the variations; owing to particular circumſtances, the 
hiſtory of which has not accompanied the hiſtory of 
the decifions. In 1673, when many unwarrantable 
rules wete laid down by public authority reſpecting 
contraband, it was expreſsly aſſerted by Sir R. Wiſe- 
man, the then King's Advocate, upon a formal refer- 
ence made to him, that by the practice of the Exg- 
liſh Admiralty, corn, wine, and oil, Were liable to be 
deemed contraband. ** I do agree,” ſays he, repro- 
bating the regulations that had been publiſhed, and 
obſerving that rules are not to be ſo hardly laid down . 
as to preſs upon neutrals, ©* that corn, wine, and oil, 
will be deemed contraband,” 3 
Theſe 


„ 
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Theſe articles of proviſions then were at that time. 
confiſcable, according to the judgment of a perſon of 
great knowledge and experience in the practice of his 
Court. In much later times many other ſorts of 
proviſions have been condemned as contraband. In 
1747, in the Jonge Andreas, butter, going to Rochelle, 
was condemned; how it happened that cheeſe at the 
ſame time was more favourably conſidered, according 
to the caſe cited by Dr. Swabey, I don't exactly 
know ; the diſtinction appears nice; in, all probability 


the cheeſes were not of the ſpecies which is intended 


ſor ſhip's uſe. Salted cod and ſalmon were con- 
demned in the Jonge Frederick, going to Rochelle, in 
the ſame year; in 1748, in the Joannes, rice and 
falted herrings were condemned as contraband. Theſe 


inſtances ſhew that articles of human food have been 


ſo conſidered, at leaſt, where it was probable that 
they were intended for naval or military uſe. 

am aware of the favourable poſitions laid down 
upon this matter by Wolßus and Vatiel, and other 
writers of the continent, although Vattel (a) expreſsly 
admits that proviſions may, under circumſtances, be 
treated as contraband, And I take the modern 
eſtabliſhed rule to be this, that generally they are not 
contraband, but may become fo under circumftances 
ariſing out of the particular ſituation of the war, or 


4 K * 1 
LS nn” In _—_— ——ü— 
_ — — — — — — — —— — K 
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—— 


(a) Les choſes qui ſont d'un uſage particulier pour la guerre, 
et dont on empèche le tranſport chez l'enemi s'appellent mar- 
chandiſes de contrebande. Telles ſont les armes, les munitions 


de guerre, les bois, & tout ce qui ſert a la conſtruction, & à Par- 
mement des vaiſſesux de guerre, les chevaux, & les vivres mimes 
en certaines occaſions, ol l'on eſpere deredujre 'enemi par la faim. 


Fatel, book i TH ch. 7 ſect. 112. 
p 3 the 
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the condition of the parties engaged in it. The 


Court muſt therefore look to the circumſtances under 
which this ſupply was ſent. 


Among the circumſtances which tend to preſerve 
proviſions from being liable to be treated as contra- 
band, one is, that they are of the growth of the country 
which exports them. In the preſent caſe, they are 
the product of another country, and that a hoſtile 
country; and the claimant has not only gone out of his 
way for the ſupply of the enemy, but he has aſſiſted 
the enemy's ally in the war by taking off his ſurplus 


commodities. 


Another circumſtance to which ſome indulgence, 
by the practice of nations, is ſhewn, is, when the arti- 
cles are in their native and unmanufacured ſtate, 


Thus iron is treated with indulgence, though anchors | 


and other inſtruments fabricated out of it are directi 
contraband, Hemp is more favourably conſidered 
than cordage; and wheat is not conſidered as ſo 
noxious a commodity as any of the final preparations 
of it for human uſe, In the preſent caſe, the article 
falls under this unfavourable conſideration, being a 


manufacture prepared for immediate uſe. 

But the moſt important diſtinction is, whether the 
articles were intended for the ordinary uſe of life, or 
even for mercantile ſhips' uſe ; or whether they were 
going with a highly probable deſtination to military 
uſe? Of the matter of fact on which the diſtinction 
1s to be applied, the nature and quality of the port to 
which the articles were going, is not an irrational teſt; 
if the port is a general commercial port, it ſhall be 
underſtand that the wecken were going for civil uſe, 

; alchough 


1 
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although occaſionally a frigite or other ſhips of war, __ 
may be conſtructed in that port. Contra, if the great my 1 
predominant character of a port be that of a port of — 2 
naval military equipment, it ſhall be intended that the 1753. 
articles were going for military uſe, although merchant 
ſhips reſort to the ſame place, and although it is 
poſſible that the articles might have been applied to 
civil conſumption ; for it being impoſſible to aſcertain 
the final uſe of an article ancipitis uſus, it is not an 
injurious rule which deduces both ways the final uſe 
from the immediate deſtination ; and the preſumption 
of a hoſtile uſe, founded on its' deſtination to a mili- 
tary port, is very much inflamed, if at the time when 
des articles were going, a conſiderable armament was 
| notoriouſly preparing, to which a ſupply of thoſe arti- 
| cles would be eminently uſeful, 
| In the caſe of the Eendragbt, cited for the claimant, 
| the deſtination was to Bourdeaux; and though ſmaller 


veſſels of war may be occaſionally built and fitted out 
there, it is by no means a port of naval military 
equipment in its principal occupation (a), in the ſame 
manner as Breſt is univerſally known to be. 

The Court, however, was unwilling, in the preſent 
caſe, to conclude the claimant on the mere point of 
deſtination, it being alleged that the cheeſes were not 
fit for naval uſe, but were merely luxuries for the uſe 
of domeſtic tables, it therefore permitted both 


1 
— — — — _— — 

—___Cs 1 — 
— _ 4 — 


(a) Agreeably to this diſtinction Dutch cheeſes going from An- 
ferdam to Bourdaauv, on account of a merchant of Altona, were 
reltored oa farther proof, The Welvaart. Kwe/?. Aug. 27, 1799» 
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Britiſh mer - 
chants are not 
at liberty to 
trade with the 
enemy without 
the King's li- 


perty taken i in 
confiſcable as 


Prize to the 
captey ore 


cence ; all pro- 


ſuch a trade, is 
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parties to exhibit affidavits as to their. nature and 
quality. The claimant has exhiþited/npne ; but here 
are authentic certificates from perſons of integrity ang. 


| knowledge, that they are exactly ſuch cheeſes as, are 


uſed in Britiſb ſhips, when foreign cheeſes are uſed at 
all;: and that they are excluſively uſed in ned 


| ſhips of war. 


Attending to all theſe circumſtances, 1 chick _" 
warranted to pronounce theſe cheeſes to be contrabang, 


and condemn them as ſuch. As, however, the party has 


- ated without diffimulation in the caſe, and may have 


been miſled by an inattention to circumſtances, to 
which in ſtrictneſs he ought to have adverted, as well 
as by ſomething like an irregular indulgence on which 

he has relied; I ſhall content myſelf with pronouncing 
the cargo to be contraband, without enforcing the 
uſual penalty of the confiſcation of the ſhip belonging 
to the lame proprietor, | 


7 3 7 1 
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8 
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u. was a caſe of a claim of ſeveral Britiſh mer- 

= chants for goods purchaſed on their account in 
Holland, and tipped on board a neutral veſſel. 

The affidavit annexed to the claim ſer forth : ;— That | 
Mr. Malcom of Glaſgow, and ſeveral other merchants _ 
of North Britain, had, long prior to hoſtilities, been 
uſed to trade extenſively with Holland, in the 4mport- 


ation of various articles of the produce of Holland, 


which 
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1 


which. were particularly wanted for the uſe of Glaſgow, 
and eſſentially neceſſary to the agriculture and manu- 
' fafture of that part of the kingdom; that, after the 
irruption of the French into Holland, they had con- 
ſtantly applied for and obtained ſpecial orders of his 
majeſty in council, permitting them to continue that 

trade; that after the paſſing of the acts of parliament 
35G. 3. c. 15. (a) & 80., 36 G. 3. c. 76., 37 G.3. 
c. 12. confirming and continuing the orders of council 
of the 16th and 21ſt of January, it was apprehended in 
that part of Great Britain, that by theſe acts the im- 
portation of ſuch goods was made legal : but for the 
greater ſecurity, they ſtill made application to the 
commiſſioners of cuſtoms at G/a/gow, to know what 
they conſidered to be the interpretation of the ſaid 
acts, and whether his majeſty's licence was ſtill neceſ- 
ſary; and that in anſwer to fuch application, the 
merchants were informed, under the opinion of the 
law adviſers of the faid commiſſioners, that no ſuch 
orders of council were neceſſary, and that all goods 
brought from the United Provinces would in future 


” 


4 
— — — _ —— — — — — — — 
. 
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(a) The 35 Geo. 3. c. 15. (16th March 1795) reciting ang 
confirming the orders of council of the 16th and 21ſt of January. 
(which allowed goods coming to ports of this kingdom directly 
from any port of Holland, and navigated in any manner, to be 
landed and ſecured in warehouſes for the uſe of the proprietors 
till farther orders,) enacts, that it ſhall be lawful to import ſuch 
goods belonging to. ſubjects of the United Provinces, or to any 
who were ſubjects before the 19th of Fan. 1795, or to any ſabjet 
of his majeſty, to be landed and ſecured in warehouſes for the 
benefit of the proprietor, and for the ſecurity of the revenoe. 
The ſubſequent acts contain farther regulations. for property 
coming from Holland, in the ambiguous fituation of the twp 
countries at that time. 
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be entered without them; and that in conſequence of 


'— ſuch information, they had cauſed the goods in queſ. 


tion to 'be ſhipped at Rotterdam for their account; 
oſtenſibly documented for Bergen to avoid the enemy' $ 


: cruifers. 


| JupowenT, 
8 I. Scot.— This is the ca of a ſhip whe with 


flax, madder, geneva, and cheeſe, and bound from Rot- 


terdam oſtenſibly to Bergen; bur ſhe was in truth com- 


ing to a Britiſb port, and took a deſtination to Bergen to 


deceive French cruiſers ; and as the claim diſcloſes 
(of which I ſee no reaſon to doubt the truth) the goods 


were to be imported on account of Britiſh merchants, 


being moſt of them articles of conſiderable uſe i in the 
manufactures and commerce of this country, and 
being brought under an aſſurance from the com- 


miſſioners of the cuſtoms in Scotland that they might 
be lawfully imported without any licence, by virtue 
of the ſtatute 35 Geo. 3. c. 15. & 80, 


It is ſaid that theſe circumſtances compoſe a caſe 
entitled to great iadulgence; and I do not deny it. 
But if there is a rule of law on the ſubje& binding the 
Court, I muſt follow where that rule leads me; 
though it leads to conſequences which I may pri- 
vately regret, when I look to the particular intentions 


of the parties. 
In my opinion there exiſts ſuch a general rule in 


the maritime, juriſprudence of this country, by which 
all trading with the public enemy, unleſs with the 
permiſſion of the ſovereign, is interdicted. It is not 


a principle peculiar to the maritime law of this coun- 
try; it is laid down by Bynkerſpocł as an univerſal 
principle of law — Ex naturd belli commercia inter 


boſtes 


HIGH COURT OF ADMIRALTY, 

hoſtes ceſſare non oft dubitandum. Quamvis nulla ſpa- 
cialis fit commertiorum probibitio, ipſo tamen jute belli 
commercia efſe vetita, ipſæ indictiones bellorum ſatis 
declarant, & c. He proceeds to obſerve, that the 
intereſts of trade, and the neceſſity of obtaining certain 
commodities, have ſometimes ſo far overpowered this 
rule, that different ſpecies of traffic have been per- 
mitted, prout e re ſud, ſubditorumque ſuorum eſſe cenſent 
principes (a). But it is in all caſes the act and permiſſion 
of the ſovereign. Wherever that is permitted, it is a 
ſuſpenſion of the ſtate of war guoad boc. It is, as he 
expreſſes it, pro parte fic bellum, pro parte pax inter 
fabditos utrinſque principis.—It appears from theſe 
paſſages to have been the law of Holland; Valin, 
I. iii. tit, 6. art. 3. ſtares it to have been the law of 
France, whether the trade was attempted to be car- 
ried on in national or in neutral veſſels : it will appear 
from a caſe which I ſhall have occaſion to men- 
tion (The Fortuna), to have been the law of Spain; 
and it may, I think, without raſhneſs be affirmed to 
have been a general principle or law in moſt of the 
countries of Europe. 
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By the law and conſtitution of this country, ths | 


ſovereign alone has the power of declaring war and 
peace—He alone therefore who has the power of 
entirely removing the ſtate of war, has the power of 
removing it in part, by permitting, where he ſees 
proper, that commercial intercourſe which is a par- 
tial ſuſpenſion of the war. There may be occaſions 


on which ſuch an intercourſe may be highly expedient, 


But it is not for individuals to determine on the 


— 
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3 of ſuch —— on their own notions'ef 


no principle ought to be held more ſacred than that 


on "grounds of ie advantage not very recon-. | 
cileable with the general intereſt of the ſtate, It is for 
the ſtate alone, on more enlarged views of , policy, 
and of all circumſtances that may be connected with 
ſuch an intercourſe, to determine when it ſhall be per- 
- Mitted, and under what regulations. In my opinion, 


this intercourſe cannot ſubſiſt on any other footing. 
than that of the direct permiſſion of the ſtate. 
Who can be inſenſible to the conſequences that 
might follow, if every perſon in time of war had a 
right to carry on a commercial intercourſe with the 
enemy, and under colour. of that, had the means of 
carrying on any other ſpecies of intercourſe he might 
think fit? The inconvenience to the publie might 
be extreme; and where is the mconvenience on the 
other ſide, that the merchant ſhould be compelled 
in ſuch a ſituation of the two countries to carry on his 
trade between them (if neceſſary) under the eye and 
controul of the government charged with the care of 
the public ſafety ? | 
Another principle of law, of aleſs politic nature, but 
equally general in its reception and direct in its appli- 
cation, forbids this fort of communication as funda- 
mentally - inconſiſtent with the relation at that time 
exiſting between the two countries; and that is, the 
total inability to ſuſtain any contract by an appeal tothe 
tribunals of the one country on the part of the ſubjects 
of the other. In the law of almoſt every country, the 
character of alien enemy carries with it a diſability 
to ſue, or to ſuſtain in the-language of the civilians 
8 {er 
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| o perſona ſtandi in judicio. The peculiar law of our 
own country applies this principle with great rigour.— 
The ſame principle is received in our courts of the 
law of nations j they are ſo far Britiſb courts, that no 
man can ſue therein who is a ſubje& of the enemy, 
unleſs under particular circumſtances that pro hac 
vice diſcharge him from the character of an enemy; 
ſuch as his coming under a flag of truce, a cartel, a 
paſs, or ſome other act of public authority that puts 
him in the king's peace pro bac vice. But otherwiſe 
he is totally exlex; even in the caſe of ranſoms which 
were contracts, but contracts ariſing ex jure belli, and 
tolerated as ſuch, the enemy was not permitted to ſue 
in his own proper perſon for the payment of the ran- 
ſom bill; but the payment was enforced by an action 
brought by the impriſoned hoſtage in the courts of his 


own country, for the recovery of his freedom, A ſtate 


in which contracts cannot be enforced, cannot be aſtate 
of legal commerce. If the parties who are to contract 
have no right to compel the performance of the con- 
tract, nor even to appear in a court of juſtice for that 
purpoſe, can there be a ſtronger proof that the law 


impoſes a legal inability to contract? to ſuch tranſ- 


actions it gives no ſanction; they have no legal 
exiſtence ; and the whole of ſuch commerce is at- 
tempted without its protection and againſt its autho- 
rity. Bynker/hoek expreſſes himſelf -with great force 
upon this argument in his firſt book, chapter 7. where 
he lays down that the legalicy of commerce and the 


mutual uſe. of courts of juſtice are inſeparable ; he 


ſays, that caſes of commerce are undiſtinguiſhablefrom 
caſes of any other ſpecies in this reſpet—S/ hoſti 
ſemel permittas actiones exercere, difficile eft diſtinguere 

ex 
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ex qud cauſ/d oriantur, nec poſui animaduertere illam 
diſtindtionem unquam aſu fuiſſe ſervatam. 
Upon theſe and ſimilar grounds it has been * 


e eſtabliſhed rule of the law of this Court, confirmed by 


the judgment of the ſupreme court, that a trading with 
the enemy, except under a royal licence, ſubjeRts the 
property to confiſcation :—and the moſt eminent per- 
ſons of the law ſiting in the ſupreme courts have uni- 
formly ſuſtained ſuch judgments. 

In the Ringende Jacob 1747, Andreas Laud Maſter, 
a Stwede, which went from London to Bourdeaux in 
ballaſt, there took in ſeventy-one tons of wine for 
Mr. Minet, Mr. Challie, and Mr. Fetberſtonbagb, to 
to be delivered at Guern/ey, but with falſe clearances 


at Bourdeaux to deceive the enemy - condemned by 


the Lords of Appeal 7th of Feb. 17 50, in affirmance 
of the judgment of the Admiralty. 

In the Lady Jane, a Hamburgh ſhip laden at Ma- | 
lags with mountain wine—Cargo claimed by Znglifþ 
merchants, as the produce of goods ſent to Spain be» 
fore the war - condemned 13th April 1749; preſent 
Lord Preſident, Archbiſhop of York, and Baron 
Clerke. 8 

In the Deergarden of Stockbolm —Woollen goods 
ſhipped oſtenſibly at Liſbon, voyage in fact to the 
enemy's port at Bilboa, but on Britiſh account, 
Cargo condemned 15th March 1747. 

In the Elizabeth of Oftend—Cargo the property of 
Britiſh ſubjects, coming from an enemy's port con- 
demned 27th Fan. 1749; preſent Duke of Dorſet, Earl 
of Pembroke, Right Honourable V. Pitt, Mr. Juſtice 
Denniſon, Mr. Juſtice Clive: held, * that a Britiſh 


bas ſubject cannot trade with the enemy, but that the 
« only 
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« only. puniſhment which the Admiralty can inllict 
« was cohfiſcation of the goods. 


In the Jufrouw Louiſa Margaretha, Lords, 3d Aoril 
1781, a Caſe of a claim of Meſſrs. Eſcott and Read 


of London, for wines and other articles ſhipped on 


board a Dutch:ſhip, April 7, 1780, at Malaga, _ 


their account. 
The affidavit of claim ſtated; That Mr. E/cott was 


one of a houſe of trade, known by the name of E/cott | 


and Read of London ; that they had for twenty years 
immediately preceding hoſtilities between Great Britain 
and Spain, carried on conſiderable trade to and from 
Malaga, and had an eſtabliſhed houſe of trade at 
Malaga, where Mr. ſcott had reſided about thirty 
years preceding, excepting the laſt ten months, when 
he had left that place, and had ſince reſided in Eng land. 
It farther ſtated, that conſiderable quantities of wine 
and other merchandize belonging to the ſaid houſe 
(depoſited in vaults and warehouſes ſet apart for the 
ſame) had been left at Malaga under the care of 
Mr. Grivegnee, a Fleming by birth, brought up in that 
houſe, who was ſuffered to remain to preſerve the ſaid 
goods during hoſtilities, unleſs a favourable oppor- 
tunity ſhould: offer of ſending them to Londen, It 
ſtared che deſtination to have been to Oftend, and the 
property to have been deſcribed for neutral account 
and riſk, to avoid the enemy's cruiſers; and claimed 
the whole as the entire property of the houſe of 
London, out of which Mr. Grivegnee was to re- 
ceive -14 per cent, but no other emolument what- 
ever, 

The judgment of the Court of Admiralty reject- 


ing the claim of Mr, Eſcott was affirmed ; preſent 
the 
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the Earls of Bathurſt, Sandwich; 'Mayebmont, Elle 


borough, Clarendon, Viſcount Stormont, Lord Gran- 
tham, Lord Loughborough Chief Juſtice of the Com- 
mon Pleas, Sir Richard Worſley,” Sir 3 Goodrick, 
Sir F. Eardley Wilmot. . 

In the Sr. Louis, alia EI Alle Sandro 4 Lords 


July 18th, 1781, the caſe of a claim of Meſſrs. 


Morgan and Mather for certain peltries ſhipped by 
them on board a veſſel of New Orleans, bound to 
Bourdeaux, and conſigned to merchants there, on the 
proper account and riſk of the ſhippers. ; 

| The affidavit ſtated the hiſtory of Mr. Morgan from 
the year 1764, when he left England to ſettle in Weſt 
Florida, and his ſubſequent tranſactions from 1774 
on the river Miſiſippi; where finding no troops nor 
any fort of protection granted by the Britiſh govern- 
ment to thoſe ſettled on the Britiſh part of the 
banks of that river, he had kept a ſhip as a floating 
ſtorehouſe, living himſelf at New Orleans by per- 
miſſion of the governor, under an expreſs condition 


that he ſhould not land any ſort of goods in any part 


of the Spaniſh dominions. It then ſtated: That in 


1779, finding the American troops in ſuch force all 


over the river as to prevent any Engliſþ ſhip from 
coming up the river, and that it was impoſſible to 
make any remittances to England but by hiring neu- 
tral veſſels, he ſhipped the goods in queſtion on 
board the St. Louis, belonging to inhabitants of 


New Orleans, at that time neutral ſubjects, that being 


the only veſſe] at New Orleans bound to any port of 
Europe; that they were conſigned to merchants at 


Bourdeaux, to be there ſold, and the proceeds remitted 


to Mr. Mather in London; that he was obliged to 
reſort 
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reſort to this mode of remittance that the goods might 
not periſh on his hands. 

Annexed to the affidavit was a e of 
Colonel Dictſan, the Britiſh: commander in thoſe 
parts, certifying that Mr. Morgan, a Britiſb ſubject, 
had received: permiſſion under the 12th article of the 
capitulation of Baton Rouge, to convey himſelf and 
family to London under a Paliport from the 7 
governor. 

The ſentence of the Court of Admiralty, comin 
ing the ſhip and cargo as enemy's property, or other- 
wiſe liable to confiſcation, ' was - affirmed ;- preſent 
Earl of Bathurſt, Earl of Clarendon, Lord Lough- © 
borough. Chief. Juſtice of the Court of Common 
Pleas, ©: 51 
In the compte de Waobronzff, 3 1 igth 7 
1781; 2 caſe of a claim of Mr. Daly, Mr. G. Byrne, 
and other Iriſh merchants, for the ſhip and certain 
quantities ot French wines ſhipped at Bourdeaux, May 
1780, on their account, with oſtenſible papers for Ruſſia. 
It was ſtated in ſupport of their claim That during 
the whole of the war the commiſſioners of his majeſty 8 
revenue and exciſe in Ireland, had conſtantly. permit- 
ted trade to be carried on from-Bourdeaux to Dublin, 
in the ſame manner as it. was before hoſtilities com- 
menced ; and all ſhips belonging to Britiſb owners, 
navigated according to law, with cargoes the pro- 
perty of Britiſb owners, coming immediately and 
_ openly from Bourdeaux, had been and ſtill were ad- 


(a) In the Vidoria; Lords, July 20, 1781. the property of 
this gentleman in the ſhip and goods ſent from New, Orleans 
April 1779, and conſigned to Lenden was — | | 


VOL. I. 5, _ » mitted 
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mitted to enter and invoice their cargoes from thence; 
and that on all cargoes ſo entered e regular duties 


had been paid. 


An a& of parliament was recited, paſſed in Feland 
in the 19th and 20th of his preſent majeſty, by which 
it is enacted, that from the 24th of June 1780 till the 
25th of December 178r, there ſhould be paid an ad- 
ditional duty of 101. 75. per tun on all French wines 
imported into the kingdom of eland during the faid 
period. The practice of admitting ſuch cargo to an 
entry was proved by an extract from the entries office, 
by which it appeared that ſeveral cargoes of a ſimilur 
nature had been permitted to enter: —and it was con- 


tended, that the act of the Iyiſßb legiſlature wis de. 


eiſive, as far as it was competent for them to decide, 
being made long after the commencement of h6ftili 
ties; as it could not be imagined that they would be 
inattentive to public affairs, or propoſe to draw a 
revenue from a trade prohibited and illegal. 

The judgment of the Court of Admiralty, con- 


demning the ſhip and cargo as good and lawful 


prize, was affirmed, and the appellant was condemn- 
ed in the coſts of the appeal; preſent Earl of Batbunf, 
Earl of Hillſborougb, Earl of Clarendon, Lord Lough: 
borough Chief Juſtice of the Common Pleas, 

In the Expedite van Raterdam, Lords, 18th July 
1782; a caſe of the claim of Meſſrs. Gregory and 
Turnbull of London, for a quantity of wine and other 
articles ſhipped on board a Dutch ſhip, Decembir 
20th, 1780, at Malaga, for them, though oſtenſibly 


for the account and riſk of Mr. Carl Thomaſze of 


Amſterdam, their agent, Holland being then at peace 
with this country. | 


The 
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The affidavit of the claimant recited an act, paſſed 
in the 20th year of his majeſty's reign, to permit 
goods the product or manufacture of certain places 
withia the Levant or Mediterranean ſeas, to be im- 
ported into Great Britain or Jreland in Britiſh or 
foreign veſſels from any place whatſoever ; enacting, 
that from the 1ſt of January 1780, any goods which 
had been ufually imported from any port or place in 
Europe within the Sireights of Gibraltar, (with an ex- 
ception reſpecting the dominions of the Grand Signior, ) 
ſhould and might, during the continuance of the ſaid 
act, be imported and brought by any perſon or per- 
ſons whatſoever into Great Britain or Ireland in any 
ſhip belonging to any State in amity with his majeſty, 
The affidavit ſtated, that the importation had been in 
every reſpect conformable to the ſaid aft, and that 
the ſaid goods were coming for the ſole account, riſk, 
and benefit of their houſe ; being deſcribed in the bill 
of lading to be at the account and riſk of Carl Thee 
maſze, only to avoid the enemy's cruiſers. 

The judgment of the Court of Admiralty con- 
demaing theſe goods was affirmed ; preſent Lord 
Camden, Earl of Efiingham, and Lord Aſbburton. 
la the Bella Guidita, Lords, 20th July 1785, a 
caſe of a claim of Mr, Vaugban and other Britiſh 
merchants, ſending a cargo of proviſions on board a 
Venetian veſſel from Jreland to Grenada, one of the 

iſlands then lately taken by the French. | 
The affidavitofclaimſet forth the particular ſituation 
of that and the other iſlands, ſince they had fallen into 
the poſſeſſion of the French; that they were not conſidered 
by the French government as entirely French iſlands; 
that by a certain ordinance of the French king, it was 
C3 — ordained 
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r, ordained that the merchants and inhabitants of all or 
m— moſt the conquered iſlands ſhould, as to their trade 
Fe. 13th, and commerce, be upon the ſame terms and footing 
as the Britiſb merchants and inhabitants of the iſland 

of Dominica; that by the 17th article of the capitu- 
lation of the iſland of Dominica in 1778, it was 
permitted to the merchants of the ſaid iſland, until 
peace, to receive veſſels (except Engliſh) to their ad. 
dreſs from all parts of the world, without their being 
confiſcated ; that before Dutch hoſtilities broke our, 
the trade between the conquered iſlands and Great 
Britain had been carried on through the iſland of $7, 
Euftatius, under the ſanction of Britiſh acts of parlia- 
ment, for the purpoſe of ſupplying the iſlands with 
proviſions abſolutely neceſſary for their ſubſiſtence ; 
and of taking off the produce in payment to Britiſh 
merchants, as the only means of keeping down the 
intereſts due to them on mortgage on the plantations:” 

e That after the Dutch hoſtilities, it became notorious 
to the Britiſb government, that the obſtruction of this 
trade would be attended with very ſerious conſequences 
to the Britiſhintereſts in the ſaid iſlands; and under theſe 
conſiderations an act was paſſed in the 20th Geo. 3. 
reciting, That during the ſaid hoſtilities the iſlands 
of Grenada and the Grenadines had been taken 
by the French king, but it was juſt and expedient to 
give every relief to the proprietors of eſtates in the 
ſaid iſlands; and enacting, That no goods or merchan- 

diſe of the growth, produce, or manufacture of the 
ſaid iſlands, on board neutral veſſels, going to neutral 
ports, ſhould be liable to condemnation as prize. 
That under this view of the neceſſitous ſituation of 


the ſaid iſland, and of the favourable manner in which 
8 : it 


HIGH COURT OF ADMIRALTY. 


it was conſidered by the government of this country, 


209 
The 


the claimants chartered this ſhip to carry out A CAO een 


of proviſions to Grenada, and bring back in re- 
turn a cargo of the produce of that iſland ; that 
there was an oftenſible deſtination to Sr. Thomas 
merely for the purpoſe of avoiding the enemy's 
cruiſers.” . 

« The judgment of the Vice-Admiralty Court of 
Barbadoes, condemning the cargo as French property, 
was affirmed, and the appellant condemned in the 
coſts of appeal ; preſent Lord Camden preſident of the 
council, Earl of Effingham, Marquis of Caermartben, 
Viſcount Howe, and Lord Sydney (a).“ 

In 


— — — 


(a) The * papers of appeal contain the following ſtrong 
repreſentation of the hardſhip of the __ as applied to the cir- 
cumſtances of this caſe :— | 

« The appellants and intervener in en of their caſe, beg 
leave to obſerve, that as the facts ſtand now diſcloſed to your 
lordſhips, the fingle queſtion ariſes, wherher it was /o unlawful 
Hor a Britiſh ſubject to ſend ſupplies to the Britiſh plantations in the 
Grenada i/lands, whilft under the misfortune of a temporary ſub- 
jection to the French, as that @ confiſcation of the ſupplies /o ſent 
ſhould be the juſt and legal conſequences of his miſcondu4 ? and they 


humbly preſume, that this queſtion cannot poſſibly be anſwered 


in the affirmative by thoſe who confider the favourable principles 
of the various acts of parliament relating to the Britiſb captured 


iſlands, the attentions of his Majeſty's miniſters to the relief of 


the proprietors, and the peculiar exigence of public affairs, which 
called both upon the legiſlature and the-executive government to 
authoriſe ſpecial proviſions for caſes which happily have had but 
few precedents in the hiſtory of this country, 


An the late unfortunate war Great Britain ſaw many of its 
valuable Yet India poſſeſſions fall into the hands of the enemy 
from its abſolute inability to protect them. The Proprietors being 


Q3 ſtill 


Feb. 13th, © 
1799. - 
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In the PFenigheid, Lords, 21ſt March 17953 a 
caſe of a claim of Mr. Hankey of London and of Mr. 
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ſtil} Breriſb in principle and affection, and many of has dy 
actual reſidence, and the hope being conſtantly entertained, as 
well by the public as by individuals, that theſe iſlands would 
ſoon revert to the dominion of their natural ſovereign, the parlia- 
ment, in the ſeveral caſes of Nevis, Mont/errat, St. Chriſfepberi, 

Grenada, and the Grenadines, expreſsly permitted the produce of 


* 


thoſe plantations to be conveyed to Europe free from Pritiß 


capture, under limitations intended merely to prevent the abuſe 
of this permiſſion by the clandeſtine extenſion of it to the produce 
of foreign colonies, In this proviſion the principle appears to be 
clearly recogniſed and eſtabliſhed, hat theſe i/lands, though cap- 
tured, avere not to be conſidered as French; for upon what other 
principle could Britiſb protection have been imparted to them : 
and if the Britiſb legiſlature did thus ſolemnly declare its inten- 
tion to protect and encourage the produce of thoſe plantations 
during the remainder of the war, upon what grounds of legal or 
political analogy can it be contended that it was criminal to 
tranſmit thoſe ſupplics, without which thoſe plantations could not 
poſſibly be continued in a ſtate of culture? Does not the ex- 
preſſed permiſſion of exportation involve a permiſſion of all that 
ſpecies of neceſſary importation, without which the pretended per- 
miſſion of the other is merely nugatory and inſulting ? 

The conduct of his Majeſty's executive government was no leſs 


| favourable to the intereſts of the unfortunate Britiſb proprietors. 


Various applications to his Majeſty's miuiſters on the behalf of 
theſe proprietors were always readily entertained and attentively 
confidered ; and the appellants and intervener deem much too 
highly of the wiſdom and integrity of his Majefty's ſervants 
to ſuppꝰſe, that whilſt they were liſtening to every propoſal for 
the relief of thoſe iſlands, they were at that moment eonſcious to 
themſelves that in truth they were only conſulting for the better 
ſecurity of the property of the French. 

«« Upon the extreme exigence of public affairs at that period, the 
appellants and intervener forbear to enlarge, It remains for your 
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Alphen of Rotterdam, for a quantity of cora ſhipped 
on board a Lubeck ſhip in December 1792, from 
Rotterdam to Nantes. 

It appeared from the evidence, that the ſhip was 
chartered for this voyage on the 6th of December 
1792, and that the cargo was actually laden in the 
ſame month, but by various accidental delays, the 


ſhip was prevented from putting to ſea till the gth 


of February. Hoſtilities were declared by the ruling 
powers of France againſt Exglend and Holland on the 
firſt of February 1793. 
It was contended for the captors, that hoſtilities 
having been declared by the ruling powers of France 
againſt England and Holland on the firſt of February 
1793, no cargo {much leſs a cargo ſo eſſential to 
the French as wheat) could lawfully be ſent from 
Holland for France, on account of Britiſh and Durch 
ſubjects, on the gth of the ſame month; ſuhſequent 
to which, this ſhip, with the cargo of wheat in gueſtion 
on board, ſet ſail from Helvoetſinys for Nantes z and 
having been captured in fuch voyage on the 26th of 
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lordſhips to decide whether theſe could poſſibly be the intentions 
of the Britiſh government ; viz. That thoſe iſlands ſhould be 
condemned to abſolute fterility by a refuſal of ſuch neceſſary ſup- 
plies as the French from a partiality for their own iſlands, found 
it convenient to withhold from them; that the only prafticable 
mode for the immediate collection of Britiſb debts, ſecured upon 
thoſe plantations to an enormous amount, ſhould be prohibited 
and puniſhed ; and that Great Britain, inſtead of receivipg many 
important articles of conſumption and commerce from its ancient 
markets, which it ftill continued to conſider as its own, ſhould 
lie at the mercy of the ancient markets of the enemy npon ſuch 
terms as a ſucceſaful monopoly would preſcribe. * 


& 4 that 
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that month, the cargo was rightly, juſtiy, d law- 
fully condemned as prize to the Britiſh taptors. = 

The ſentence of the Court of Admiralty, condemn- 
ing the whole cargo, was affirmed; preſent, Earl of 
Mansfield Preſident of the Council, Lord Auckland, 
Sir Richard Pepper Arden Maſter of the Rolls, Sir J. 
Hyre Chief Juſtice of the Common De Sir W. 
lien. Charles Greville Eſq. | 

In the Fortuna, Koct, Lords, 27th June 1795; 
a caſe of a claim of Meſſrs. Tupper and Drake, Britiſh 
merchants carrying on trade at Barcelona, for a 
quantity of wines ſhipped on board a Swediſh veſſel at 
Barcelona, Jan. 1793, and deſtined to Calais. 

It appeared in evidence, that the ſhip was chartered 
for this voyage on the 11th of Jar. 1793, that ſhe 
failed to Tarragona and Sale, (in which latter port ſhe 
arrived on the 15th of Febraary,) and completed her 
cargo, and failed on her voyage to Calais on the 21ſt 
of March: the ſhip was taken on the Sth of pril by 
a Spaniſh frigate, and releaſed under this ſentence of 
the Spaniſh Court of Admiralty :—That eonſidering 
the veſſel is under neutral colours; that the cargo does 
not conſiſt of contraband goods; that the concerned 
do not appear other than merchants reſident in Spain; 
that the war was not declared againſt France neither 
when ſhe was laden or when ſhe was detained, becauſe 
it was on the 20th of Merch, and the laſt bill of lad- 
ing appears dated at Saloe on the 15th of the ſaid 
month, from whence ſhe-ſailed on the 21ſt, they ought 
and did-command the ſaid brig to be ſet at liberty. 

For the captors it was contended, that the ſhip was 
liable to confiſcation, becauſe ſhe ſailed from Spain 
for Calais many months ſubſequent to the cammence- 

ment 
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ment of hoſtilities by the French againſt this country 


and againſt Spain; and becauſe it was incumbent on 


the proprietors to have prevented the ſailing of this 
ſhip from Spain for Calais, or to have ſhewn that 
every endeavour had been uſed for that purpoſe. 

The ſentence of the High Court of Admiralty, con- 
demning the cargo, was affirmed ; preſent, Earl of 
Mansfield, Lord St. Helens, Sir V. Wynne, Sylveſter 
Douglas Eſq. 

In the Freeden, Lords, Fuly 4, 1795; a caſe of 
a claim of Meſſrs. Herries, Kieth, and Stembor, of 
Barcelona, merchants, for a quantity of brandies 
ſhipped on board a Swediſh ſhip at different Spaniſo 
ports, in the months of March and April 1793. 

It appeared inevidence, that the firm conſiſted of Sir 
Robert Herries and Charles Herries, reſident in London; 
Alexander Keith, a Britiſh ſubject refident at Barcelona; 
George Keith, a Britiſh ſubject reſident at Offend; and 
Frederick Stembor, a Dutch ſubject reſident at Barce- 
lona, The veſſel was chartered on the 7th of March 
for Oftend, On the 14th of March ſhe failed from 
Barcelona to Terrendembarra, and from thence on the 
23d of March for Terragona, where the cargo in 
queſtion was completed; ſhe failed from thence on 
the 3d of April, and put into Malage on the 6th of 
May; and proceeding on her voyage, was taken on 
the 2d of June by a French privateer, and re-taken on 
the 23d by the reſpondents. | 

On the former hearing leave was given to Sir 
Robert Herries, reſident in London, to give proof that 
on the breaking out of hoſtilities they had taken 
means to prevent their being implicated in the con- 
ſequences of an illicit commerce. A letter was accord- 

ingly 
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ingly brought in, written on the 12th of Feb. 1793, 
in which was this paſſage :—We have learpt with 
| certainty the declaration of war in France againſt this 
eauntry and Holland, as well as the actual cammence. 
ment of hoſtilities by the capture of ſeveral of our 
trading veſſels; in conſequence of which letters of 
marque and general reprizals are granted here againſt 
all ſhips and goods belonging to Fraxce, or to any 
perſons, being ſubjects of France, or inhabiting within 
any of the territories of France. 


The judgment of the High Court of Admiralty, 
condemning the cargo, was affirmed ; preſent, Earl 
of Mansfeld Lord Prefident of the Council, Sir 
Richard Pepper Arden, Sir W. Wynne, * 
Douglas, and Charles Greville, Eſqrs. 


In the William, Lords, Dec. 19th, 17953 à caſe 
of a claim of Meſſrs. Munro, Macfarlane, and Co. of 
Grenada, for a quantity of ſugars ſhipped on their 
account at Guadaloupe in June 1793. 


It appeared from the claimant's affidavit, that for 
ſome years prior to the war a trade had been carried 
on by the merchants of the Britiſh iſlands, ſupplying 
the French iſlands with ſlaves, on credit, to receive 
payment in ſugars of the enſuing year. That there 
was, on that account, always a canſiderable debt due 
to them from the French merchants. That the ſugar 
in queſtion had actually been received at Guadaloupe 


by the agent of the claimaats, for ſlaves ſold on their 
account prior to the war. 


The judgment of the Vice-Admiralty Court of St. 
Chriſtopher, conpemiying the ſhip and cargo, was 
| affirmed; 
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affirmed (a); preſent, Earl of Manyfeld Prefident of 
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the Council, Lord St. Helens, Sir Richard Pepper. 


Arden Maſter of the Rolls, and Sir N. J/ynne. 
I omit 


—_— 


(a) In this caſe, the extreme hardſhip of the rule contended 
for, was ſtrongly urged by Dr. Nichol now King's Advocate, and 
Mr. Stephen, as applied to the ſituatlon of the preſent claimants : 
It was argued, that there were no other means of obtaining a re- 
mittance, as payment by produce was the uſual mode of dealing 
as well in the Ezgliþ as the French iflands ; that they were too 
remote from the ſeat of government to obtain a licenſe from 
England in time, and that there was no authority in the V, 
Indies competent to diſpenſe with the rule contended for ; that 
to deny the claimants this mode of getting off their effects was to 
maintain that they were abſolutely bound, without any alterna» 
tive, to leave them in the bands of the enemy: that this diſtinction 
aroſe between the preſent caſe and former precedents, that there 
was in this caſe no accommodation to the enemy, but rather an 
impoveriſhment, in taking out of their reach valuable articles for 
which no farther compenſation was to be made; that it differed 
therefore from eaſes of exporting to the enemy's country, or of 
importing from thence for reciprocal profit; that the com- 
mercial treaty between Great Britain and France allowed a 
month after the breaking out of hoſtilities for the removal of 


property from the enemy's country ; that the preſent ſhipment 


was within that period after the time when notice of the war firſt 
arrived in thoſe parts; and that if Brit; ſubjets were not per- 
mitted by their own government to avail themſelves of the fa- 
vourable ſtipulation of the treaty, it became a ſnare rather than 
a protection to thoſe who were induced to engage in trade on the 
faith of it. 

For the Captors—All queſtion reſpecting the property which had 
been conteſted in the court below, was given up by the then 
King's Advocate Sir V. Scott ; and the caſe was expreſsly placed 
on the ground, that the claimants being Britiſ or Dutch ſubjects, 
were taken in the act of trading with the enemy contrary to their 
allegiance. The caſe of the Lady Fane in 1749, in which the 
produce of goods ſold in the enemy's country before the _ 
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ter the firſt notice of hoſtilities; and that it has been 
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+Fomit * many other caſes of the laſt and the preſent 


war, merely on this ground, that che rule is ſo firmly 
eſtabliſhed, that no one caſe exiſts which has been 
permitted to contravene it. For I take upon me to 
aver, that all caſes of this kind which have come 
before that tribunal have received an uniform deter- 
mination, The caſes which I have produced prove 
that the rule has been rigidly enforced u here adds 
of parliament have on different occaſions been made 


to relax the navigation-law and other revenue- acts; 


where the government has authoriſed, under the ſanc- 


tion of an act of parliament, a home ward trade from 
the enemy's poſſeſſions, but has not ſpecifically pro- 


tected an outward trade to the ſame, though intimately 


connected with that homeward trade, and almoſt ne- 
ceſſary to its exiſtence; that it has been- enforced, 
where ſtrong claims not merely of convenience butof 


neceſſity excuſed it on behalf of the individual; that 


it has been enforced where cargoes have been laden 
before the war, but where the parties have not uſed 
all poſſible diligence to countermand the voyage af- 


f 
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and that of the Juffrouw Margaretha, where wines left in ſtore, and 
afterwards ſhipped in ſpecie, were condemned, were relied on. 
It was expreſsly contended, that there was no difference between 
going to or coming from the enemy's ports, as they were equally al. 
of commercial intercourſe with the enemy, which by the law of war 
was univerſally prohibited; that the power of the crown to dil- 
peaſe with this rule, in particular caſes, was a ſufficient anſwer to 
every objection, on the ground of hardſhip; and that the allowing 
of a commerce with the enemy, even for the ſpecious purpoſe of 
withdrawing property without ſuch previous licenſe, would be 
opening a wide door for treaſonable communications with the 


enemy, 
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enforced not only againſt the ſubjects of the crown, 
but likewiſe againſt thoſe of its allies in the war, upon 
the ſuppoſition that the rule was founded on a ſtrong 
and univerſal principle which allied ſtates in war had 
a right to notice and apply mutually to each other's 
ſobjects. Indeed. it is the leſs neceflary to produce 
theſe caſes, becauſe it is expreſsly laid. down by Lord 
Mangfeld, - as I. underſtand him, that ſuch, is. the 
maritime law of England (a); and he who for ſo long 
a time aſſiſted at the deciſions of that court, and at that 
period, could hardly. have been ignorant of the rule of 
deciſion: on this important ſubject; though none of 
the inſtances which I happen to poſſeſs prove him to 
have been perſonally preſent at thoſe particular judg- 
ments. What is meant by the addition “ but this 
does not extend to a neutral veſſel, it is extremely 
difficult to conjecture, becauſe no man was more 
perfectly appriſed that the neutral bottom gives, in no 
caſe, any ſort of protection to a cargo that is otherwiſe 
liable to confiſcation; and therefore I cannot but 
conclude, that the words of that great perſon muſt 
have been received with ſome flight degree of miſ- 
apprehenſion. 

What the common law of England may be, it is not 
neceſſary, nor perhaps proper for me to inquire ; but 
it is difficult to conceive that it can by any poſſibility 
be otherwiſe, for. the rule in no degree ariſes from the 
tranſaction being upon the water, but from principles 
of public policy and of public law, which are juſt as 
weighty on the one element as on the other, and 
of which the caſes have happened more frequently 
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ſituation of this country. But when an 
ited in the other part of the iſland, (the ooly in- 
ſtance in which it would 'oecur poꝶ the land,) it 
- appears, from the caſe referred to by that noble per. 
bon, to have been deemed equally criminal in the 
juriſprudence of this country. 


and I need not add that theſe tmuſt be legal di. 


of indulgence and compaſſion—or mere conſiderations 
of the utility of the particular commerce; for to theſe 
the Court has no power to give way. A reference his 


vpon the water, merely in conſequetce of the inſüla 
enemy ex. 


The general rule of law being in my beende 


clear, it is only to be inquired, whether there are any 


diſtinctions which take this caſe out of the application? 


tinctions, and not ſuch as preſent mere conſiderations 


been made to the ſtatutes.— It is not argued that the 


ſtatutes will, in the juſt apprehenſion of them, amtho- 
- riſe ſuch a trade, but that they might have led to an 


innocent miſtake on the ſubject. Theſe ſtatutes, it is 


admitted, were made to apply only to the property of 


perſons in Holland, while hoſtilities were impending. 
It was neceſſary that ſome proviſions ſhould be made 
for the ſecurity of the loyal Dutchmen who might'mi- 
grate to this country. It was found neceſſary, on 
this account, to relax the navigation- laws; and for 
this purpoſe an order of council firſt iſſued, which was 
afterwards confirmed by theſe acts, as neceſſary to ſop- 
port the order and protect thoſe who acted under it 


but merely with reſpect to property ſo cireumſtancel. 


Theſe were mere Cuſtom- houſe regulations, and no- 
thing elſe; and it is impoſſible to entertain a doubt 
reſpecting the interpretation of them. 


It 
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It apptars that theſe parties had before applied to 


the council for ſpecial orders, and had always obtained . 


them. It is much to be regretted that they had not 
applied again to the fame ſource of information: in 


* . 
. 


ſtead of doing ſo, they conſulted the commiſſtioners of 


the cuſtoms, very proper judges to aſcertain what 
goods might be imported under the revenue- las: but 
this is a matter of general law, on which they are not 
the perſons beſt qualified to give information or advice. 
The intention of the parties might be perfectly inno- 
cent; but there is ſtill the fact againſt them of that 
actual contravention of the law, which no innocence of 


and with equal reaſon, for Mr. Eſcoti, and in many 
other caſes: but it has been decided by a court which 
has much greater power of conſtruction, that ſuch 
pleas could not be ſuſtained. I may. feel greatly for 
the individuals who, I have reafon to preſume, acted 
ignorantly under advice that they thought ſafe : but the 
Court has no power to depart from the law which has 
been laid down; and I am under the neceſſity of re- 


jecting the claims. 


Freight and expences were given to the maſter. 
On application that the Court would decree the 


intention can do away, The ſame pleas were urged, 


expences of the claims to be paid out of the cargo, 


it was contended, that there was no inſtance in which 


the Court had done this, but in caſes of recapture, 
The Court directed the expenices to be paid. 


„ Fab. loch, 1800. In the Nelly, Perrie; a caſe of a Britifs 


ſubje& trading with Holland without licenſe.—Lazrence took an 
exception to the form of "the condemnation ; ; and ſubmitted that 
K 


F. eb. 1 6th , 
1799- 


A Britiſh veſſel 
ſailing without a 


Britiſh regiſter 


from circum- 


ſtances of neceſ- 
ſity, decreed not 
to be forfeited 


under the navi- 


gation acts. 


my It is impoſſible for me gt te pronovnce that this property 
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it nowhere appeared that the individual, captor , was , entitled 


to the benefit of ſuch. a ſeizure; that it was dot, Ng 
bim by the French nor by the Spaniſh prize- 4a} that t 
bad reſerved 'the queſtion in the Frruſes,\\whether tba *y 
for which the claim of a Britiſh ſubject was, rejected, ſhould be 
condemned to the Crown or. to the captors; that the Court 
might, perhaps, exerciſe the - diſcretion of c6ndemuing to the 
Crown, by which means the Crown would' be enabled to relieve 
by its bounty the n that often occured ih * of this 
. 
| Coart=The 1 t 60 decibonns: which bes: e abel 
that property of a Britiſh ſubjet taken trading yith t the enemy, is 
forfeited, has decided alſo that it is forfeited as prize. The ground 
of the forfeiture is, that it is taken adhering to the e enemy, afid 
therefore the proprietor is pro hac vice to bo eonſidered as an ene. 


is forfeited, and forfęixed a0 Ppfize. The illegality of trade in-the 
caſe of the See, was of a different nature, that Sg lade is 
the charter * the 8 India  COMPAny. . 1 
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THE BETTY. CATHCART, G1LLESPIE Maſter, 


His was a Caſe of an Fun from a condemaation 
on the Revenue Laws. 


Jupaukxr. 


Sir W. Scott—This is a proceeding on the revenue 
laws, brought by appeal from the Vice-Admiralty 


Court of Jamaica, where this ſhip has been con- 


demned to the Crown, the governor, and ſeiſor, 


for 
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for being found ſailing without a regiſter. The pro- 
ceedings ate conducted by the private ſeiſor only, 
who has unqueſtionably a right to ſuſtain ſuch a ſuit 
without any active concurrence of the two other 


parties, 
The revenue and navigation laws are certainly to 


are framed for the ſecurity of great national intereſts; 
and the effect of ſuch laws, founded on great purpoſes 
of public policy, muſt not be weakened by a minute 
tenderneſs to particular hardſhips: At the ſame time 
it is not to be ſaid that they are not ſubje& to all 
conſiderations of rational equity, Cafes of unavoid- 


able accident, invincible neceſſity, or the like, where 


the party could not act otherwiſe than he did, or has 


acted, at leaſt; for the beſt, muſt be conſidered in this 


ſyſtem of laws, juſt as in other ſyſtems: Laws that 
would not admit an equitable conſtruction to be ap- 
plied to the unavoidable misfortunes or neceſſities of 
men—or to the exerciſe of a fair diſcretion under dif- 


ficulties, could not be laws framed for human ſocieties. 
The Court therefore will not deem it a departure from 
the duty of legal interpretation in ſuch caſes, to give 
a fair attention to conſiderations of this nature. 

The ſtate of war is, in ſome degree, likewiſe to be 
conſidered as forcing men into ſituations which they 
did not chooſe for themſelves, and ia which they 
muſt a& under the preſſure of difficulties on different 
lides, 

The preſent caſe is, in its general appearance, of a 
favourable aſpect; it has no ſymptom of fraud; there 
is no attempt to impoſe ; this alone it is true would 
not be ſufficient; for it certainly may happen that a 


bond fide caſe may incur the penalty of the law, and - 
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be conſtrued and applied with great exactneſs, they , 
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may become the victim of a general dale anxious 
to prevent the polnbilies of fraud, and therefore aQive. 
in probibiting.modes of dealing which are groſsly liable 


to abuſes of that kind, though the particular tranſac. 


tion may not be directly impeachable.—It is favour- 
able too in another reſpect, as it is the caſe of a geu- 
tral merchant ſtanding forward and encountering, riſk 
for the protection of Britiſh intereſts. The ſhip had 


been a Britiſh veſſel taken by the French and carried 


into an American port. The Britiſb conſul interpoſed, 
and the ſubordinate Court in America determined, 


in perfect conſiſtence with the laws of neutrality, 


that it was a capture unlawfully made in viola- 
tion of their particular neutrality, and reſtored the 
veſſel, An appeal was proſecuted to the Superior 
Court, and it was agreed, to prevent the deſtruction of 
the veſſel by its rotting in a harbour during the pen- 
dency of this appeal, that the ſhip ſhould be ſold and 
the proceeds ſhould remain to abide the event of 
the ultimate adjudication. In this ſtate the veſſel was 
purchaſed by a Mr. Penman of Charles-Town, accord- 
ing to his declaration, for the former owners, if they 
elected to take it; otherwiſe for Simp/en and Daviſon, 
Britiſh merchants, correſpondents of his in London, 
in whoſe names and on whoſe account it was actually 
purchaſed. Mr. Penman then applied, by means of 
the Britiſh conſul, who witneſſes the whole of the 
tranſaction, to the French conſul for the ſhip's regiſter 
and other documents.—The French conſul refuſed. 
Application was made to the American court which 
had decreed the ſale, to compel a delivery of the 
Britiſh papers, but the American court declined inter- 
fering to that effect, upon the application of the 


Britiſh conſul, who certifies the fact, and puts his cer- 
tificate 
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rificats on board, ftating what had-paſſed, and that 
the © Gp it and continues 4 Britiſh bottom, and that 


he does this for the ſecurity of Britiſb ownets.” The 


ſhip, thus deprived of her papers, fails wich a Britiſb | 
maſter and crew, and with a quantity of luinber on 


board, to Jamaica, for the purpoſe: of joining the 


convoy that was to carry her and other veſſels to 


was there ſeized for a breach of the revenue laws; a 


Great Britain, where ber owners lived. The . 


claim was Siven by Penman for Simpſon and Daviſon, 


the perſons in whoſe name ſhe was bought, and who 925 
have ſignified their acceptance of the purchaſe, but the 


claim was rejected and the veſſel condenined. - 
The principal queſtions are two: firſt, Whether 


this veſſel was not at this time to be conſidered as the 
property of Penman ? and ſecondly, Whether, failing 
without a regiſter, ſhe is not liable to. condemnation, 


let her belong to whom ſhe may ? 
The account given by Penman in his claim is, 


that being the correſpondent of the original owner, 


and alſo. the correſpondent and confidential agent of 


Simpſon and Daviſon, he bought, not in his own 


name, but for Simp/on and Daviſon, reſerving, how- | 


ever, an option for the firſt proprietors. The principal 
document in proof thereof, is the' certificate of the 


Britiſh conſul, declaring that ſhe was bought in the - 


names of Simpſon and Daviſon, and for their uſe; but 


no mention is made of the former owners, for whofe 
prior uſe Penman intended it, if they thought fit to 


accept; and the queſtion that naturally occurs 1 
why, with this intention, he did not rather buy in 
their names ? The explanations given are, that Pen- 


man was more connected with Simpſon and Davi/on 


than with the others, and had a larger authority from 
55 R 2 ö n: 


1 them; and befides, — Tk th ene . 


explanations are conſiſtent, and account for the mode 
of conducting the tranſaction. That it was the in · 
tention of the patty in buying this veſſel to buy ſor 


the knowledge of the conſul; he applies immediately 


Superior Court for this purpoſe; and, ſtrictly ſpeaking, 
it ought ; but the Britiſh conſul ſeems to have 


ol the tribunals there, it is no wonder that an attempt 
to obtain them by the authority of the Superior Court 


action, is, that he ſends this veſſel immediately to a 
+. Britiſþ. port, conſigned to Britiſh merchants there, 
with expreſs orders to ſend her on to Great Britain 


- houſe to be in the circumſtances deſcribed, Upon 
the view of all theſe facts, I cannot but think it 
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owners might elect to abandon her to the inſurers, | 
which right he meant to preſerve to them. Theſe 


Aritiſb parties at all events, is ſtrongly guaranteed by 
the e that attended and followed the pur. 


chaſe, He purchaſes publicly i in their names, with 


to the French conſul. for the Britiſh 'documents, and 
inſtitutes a ſuit to compel the delivery. It is objected 
that the application' ought to have been made to the 


thought otherwiſe, and to have deemed the refuſalon | 
the part of the Court which decreed the fale to be 
fully ſufficient. And indeed when it is conſidered 
that the Frexch conſul declared it to be his deter- 
mination to ſend theſe papers to France, for the uſe . 


in America was abandoned. Another circumſtance, | 
tending ſtrongly to ſupport the reality of the tranſ- 


under the convoy ; and the ſhip immediately on her 
arrival in Jamaica is declared at the cuſtom- 


would be hard to bind down this property upon the 
American merchant, who made the Purchaſe for the 
14 1 
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benefit of Britiſh intereſts, merely to expoſe him to 
the penalty, which under our revenue laws would at- 
tach upon an American veſſel carrying any * to 
amaica, 
It is objected, that FOTO the weint wen is the 


intention of the parties, ſhe was nevertheleſs, in fact, 
American, becauſe it did not appear that Penman had 
an authority from Simp/on and Daviſon to buy, Ind 
therefore that they might have declined accepting her. 
He deſcribes himſelf as their correſpondent, confiden- 
tial friend, and agent, and the conſul deſcribes him as 
their agent; and when jt is conſidered that he ſends this 
ſhip to a Britiſh port, with a full diſcloſure of all cir- 


cumſtances, it muſt be preſumed that he conceived- 


himſelf to poſſeſs a competent authority, and that be 
aually was in poſſeſſion of a ſufficient autbority; to ſup- 
port ſuch an intention, the Court would be inclined to 
preſume everything in the fact, as well as in the ap- 
prehenſion of the party, that was not directly con- 
tradicted by the evidence. 


The next conſideration is, whether ſhe would not 


be liable for ſailing without a regiſter, even ſuppoſing 
ſhe was Britiſo. In fact ſhe has no one document 
but the certificate of the conſul, ſtating the circum» 


ſtances of the caſe, and declaring her to be a Britiſh 


veſſel, And, unqueſtionably, a ſhip unprovided with 
all documents, and particularly with a Britiſb certifi- 
cate of regiſtry, would be liable to condemnation, 


unleſs the occaſion of this defect of documents was 


ſuch as to afford a reaſonable ground of exception to 
the general operation of the revenue laws, When 
I deſcribe the preſent caſe to have originated in the 
accidents of war, and the conduct of the 8 to 

R 3 have 
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have been controuled by an unavoidable , neceſſity, I 
think I deſcribe a caſe that furniſhes a ſolid ground of 
that nature. The ſhip is carried in as prize, the 
documents are all taken away, the American merchant 
ſteps forward for the Britiſh intereſts, he purchaſes 
the veſſel for them, he applies for the documents 
and . invokes the aid of juſtice to obtain them, 
but without effect. What was he to do? He had 
only the choice of two meaſures—to keep her in port 


till other documents could be procured from Europe, 


zor ſend her on to Europe without documents, but 
Vith papers properly authenticated, explanatory of her 


real ſituation. In theſe circumſtances ſhe is directed 


to ſail—a Britiſb built veſſel-purchaſed for Britiſh 
owners — and navigated according to law in all re- 
ſpects, but in the want of theſe douuments which 
could not be procured. It is objected, that ſhe is. not 
diſpatched immediately to Great Britain, the countiy 
of . but to Jamaica. — She goes there, how: 


ever, fo VWHe purpoſe of coming under convoy to 


Great Britain, and I do not think that the rule which 


requires that a ſhip, which has loſt her certificate 
ſhall go direct to the country of her owners, excludes 
a reaſonable attention to the ſecurity of that voyage. 
It is objected, that ſhe had a cargo of lumber on 
board; but I am not acquainted: with any. caſe in 
which the rule has been laid down, that a Britiſh ſhip, 
going upon an occaſion of this kind, muſt go in bal- 
laſt, and muſt not carry any goods on board. 

I am to add to all theſe conſiderations, that the 


foreign merchant in this caſe will be the ſufferer, if the 


condemnation is ſuſtained. The original owners will 


be ered by the proceeds of ſale remaining in the 
American 
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American court. Looking to the motives under 


which the American merchant ated, and to the 
authority by which his conduct was directed, and 
making ſome allowance for ignorance of Britiſh law, 
I think it reaſonable to be content with leſs circum- 
ſpection and leſs regularity than might be required 
from other parties and under other circumſtances, I 
ſhall therefore reverſe the ſentence ; but as the caſe 
is not without its legal difficulties, I ſhall certainly 
give no coſts againſt the ſeizor, who had a full right 
to take the opinion of the Court, 


THE REBECKAH, Tromyson Maſter. 


1 queſtion of intereſt on the capture of a 
veſſe] made from the iſland of $7. Marcou, whether 
it ſhould be condemned as a Droit of Admiralty or to 
the captor, | 
For the Admiralty, the Adv. of the Admiralty and 
Laurence—The circumſtances of the capture are : 
That this veſſel, on putting into &. Marcos for ſafety, 
was fired at from the fort, and immediately ſtruck 
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Aur or — 
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1 


her colours: That ſhe continued to ride there a r 
whole day before poſſeſſion was taken; that it was at . ; 
laſt taken by a boat's crew coming off from the fort. . 
Theſe facts, it is preſumed, are ſufficient to eſtab- Att ot 2 Ate 
liſh the claim of the admiralty, as the law gives the 
benefit of all captures made in roadfteads, creeks, or 2 
havens, and on anchorage ground, to the lord high Z. 
admiral, as his eculium. 4 


4 The , Saen, 
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The caſe of the Trautman/dorff, in which the Lords 
decided againſt the claims of the admiralty, differs 


materially from the preſent, as that capture was made 
in the open ſea, off the bold ſhore of 87. Helena; it was, 
beſides, doubtful in what manner poſſeſſion was firſt 
taken; whether by a boat from the Powerful, or by the 
act of firing a ſhot from the fort. In this caſe it is not 
diſputed that the ſurrender was made to the fort long 
before any boat went off to take poſſeſſion. ' In a caſe 


of a capture made by the garriſon of Gibraltar, the 


Noſtra Signora del Carmen (a), it was condemned as a 
Droit of Admiralty, In this caſe it is an additional 
circumſtance in favour of the claim of the admiralty, 
that the iſland of Sr. Marcos is certified to be pecu- 


liarly under the direction of the admiralty; on theſe 


grounds, it is ſubmitted, the prize is to be condemned 
as a Droit of Admiralty. 
For the Captors, the King's Adv. ad Arnold In 


this caſe there had been a miſtake in praying con- 


demnation to the crown; but it has been rectified, 
and the individual captors are now the parties before 
the Court. Againſt either, the admiralty can have no 
claim. The capture was made by naval officers, in 
their naval character and therefore, prima facie, it is 
acquired to the king, and through him to the actual 
captors. The proof therefore muſt lie with the ad- 
miralty to take this caſe out of the general rule, But 


— 
— 


23 „ 
EF 


(a) The Neftra Signora del Carmen, Bregnante maſter, laden 
with wine and oil, ſeized in the harbour of Gibraltar by order of 
Colonel Roger Elliot, lieutenant-governor; “ ſhip and cargo con- 
demned to the lord high admiral as perquiſites of admiralty.”— 


Adm. Fung 255 1708. 


the 
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the aſſerted facts are not eſtabliſned by the evidence, 
[t is by no means proved that the veſſel was at an- 
chor at the time of capture, as it is rather intimated 
by the expreſſions of the witneſſes ;. that ſhe ſtruck 
her colours before ſhe came to an anchor. If there 
was, however, proof of that fact, it by no means follows 
that this capture would be to be conſidered as a Droit 
of Admiralty: there is no pretence to ſay that the place 
of capture was a port or haven: it is merely a ſtreight 
running between the iſland and the French coaſt: 
is rather an anchorage-ground off the iſland of &.. 
Marcou, than a port or haven within its limits. By 
the deciſion of the Trautman/dorff it is clearly ſettled, 
that an intention to come in is not ſufficient; there 
muſt be an actual coming in to ſupport the claim of 
the admiralty, No ſuch thing is proved in this caſe ; 
and, therefore, the condemnation muſt paſs in fayour 
of the actual captors, 


JopcmenT. 

Sir W. Scott The general queſtion ariſes upon the 
capture of a veſſel at the iſle of Marcou, effected with 
conſiderable exertions of gallantry and perſeverance by 
the crews of the Sand-Fly and Badger, ſtationed in and 
near that little iſland—and it is a queſtion of intereſt 
between the lord high admiral, or, as in modern times 
it is more uſually expreſſed, the king in his office of 
admiralty, repreſenting that great officer, and the naval 
captors ſtanding upon the general claim of prize, under 
the proclamation and the prize acts of parliament. 

The rights of the lord high admiral are of great 
antiquity and ſplendour; and are entitled to great at- 


tention and reſpect; and certainly to full as much in 


this court as in any other place where they can poſ- 
ſibly 


229 
The 
Rynxcrxan. 


Feb. 26thy 


1799» 


| 230 
: The 


RynzecraAn. 
„ 


Feb. 26thy 
1799. 


CASES PETERMINED IN THE 


fibly come under conſideration, At the ſame time, it 


is not to be underſtood that an extenſion” of theſe 
rights beyond their abſolute limits is to be favoured 
by conſtruction; they are parts and parcels of the ag. 
cient rights of the crown communicated by former 
grants to that great officer, under a very different 
ſtate and adminiſtration of his office from that which 
now exiſts in practice. 

All. grants of the crown are to be ſtrictly conſtrued 
3 the grantee, contrary to the uſual policy oſ 
the law in the conſideration ot grants; and upon this 


juſt ground, that the prerogatives and rights and emo. 


F 290. | 


luments of the crown being conferred upon it for 
great purpoſes, and for the public uſe, it ſhall not be 
intended that ſuch prerogatives, rights, and emolu- 
ments, are diminiſhed by any grant, beyond what 


fuch grant by neceſſary and unavoidable conſtruction 
ſhall take away. Ir is not improper for me to add, that 


the particular circumſtances of the preſent caſe, which 
imply great merit of active exertion on the part of 
the captors, would certainly not diſpoſe the Court to 
loſe ſight of this general rule in conſidering this quel- 
tion of intereſt. 

The grant to the lord high admiral (evidenced a3 


it is by the orders in council of 166 5 (4), and by the 
| 1 ſub- 


— 


; — 


(a) The following is a correct copy of thoſe orders: 
At a ccuncil held at Worcefer- houſe the 6th of March 1665-6, 
PRESENT, 

The Kipg's moſt Excellent Majeſt, 
His Royal Highneſs the Duke of York, 
His Highneſs Prince Rupert, 
Lord Chancellor, 
Duke of Allemarle, 


CY SS +4 — ec th 1— 8 «aa a — 8 
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3 


ſubſiſting practice,) gives him the benefit of all cap- 8 


tures by whomſoever made, whether commiſſioned 


Or 


Earl of Lauderdale, 
Lord Fitzharding, 
Lord Arlington, 
Lord Berkeley, ERA rw hit 2s 
Lord Aſpley, r 
Mr. Secretary Morice, bp. 
Sir William Coventry. 
| Whereas through the long intermiſſion of any war at ſea by 
his majeſty's authority, ſeveral doubts have ariſen concerning 


certain rights of the lord high admiral in time of hoſtility, the 


determination whereof appearing very neceſſary for the direction, 
as well of his majeſty's officers as of thoſe of the lord high admi- 
ral ; upon full hearing and debate of the particulars hereafter 
mentioned, the king's counſel, learned in the common law, and 
likewiſe the judge of the High Court of Admiralty, and thoſe of 
bis majeſty's and his royal highneſs the lord high admiral's counſel 

in the ſaid High Court of Admiralty, being preſent, his majeſty, 
preſent in council, was pleaſed to declare; 

1//, That all ſhips and goods belonging to enemies, coming 
into any port, creek, or road, of this bis majeſty's kingdom of 
England or of Ireland, by ſtreſs of weather or other accident, or 
by miſtake of port, or by ignorance, not knowing of the war, do 


belong to the lord high admiral ; but ſuch as ſhall voluntarily 


come in, either men of war or merchantmen, upon revolt from 
the enemy, and ſuch as ſhall be driven in, and forced into port 


by the king's men of war, and alſo ſuch ſhips as ſhall be ſeized ( 
in any of the ports, creeks, or roads, of this kingdom, or of re- ) 
:and, before any declaration of war or reprizals by his majeſty, do 


belong unto his majeſty. 
2d. That all enemies“ ſhips and goods caſually met at ſea, and 
ſeized by any veſſel not commiſlionated, do * to the lord high 
admiral. 
34. That ſalvage belongs to the lord high ain for all ſhips 
relcued, | 
4th, 
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or non-commiſſioned perſons, under certain circum. 


ſtances of ſituation and locality—that is, “ all ſhjp, 
and goods coming into ports, creeks, or roads of Eng. 


land or Ireland, wnle/s they come in voluntarily upon re- 


volt, or are driven in dy the king's cruiſers.” Uſage 
hath conſtrued this to include ſhips and goods already 
come into ports, creeks, or roads, and theſe not only of 
England and Ireland, but of all the dominions there. 
unto belonging. But I can by no means agree to 
the poſition that has been laid down, that wherever 
a ſhip can find anchorage-ground, there is a road or 
roadſtead within the meaning of this grant. For if 
that were ſo, the lord high admiral would be entitled 


to all captures made within a moderate diſtance of 


moſt parts of the coaſts of England and Ireland, and 
the foreign dominions belonging to them; which, 


aſſuredly, is not the caſe ; for who would ſay, that if | 


a ſhip at anchor in the channel of Dover is ſeized by 
a commiſſioned ' cruiſer, the admiral is entitled? 
Every anchorage-ground is not a roadſtead—a road- 
ſtead is a known general ſtation for ſhips, Patio 


tutiſſima nautis, notoriouſly uſed as ſuch, and diltin- 


guiſned by the name, and not every ſpot where an 
anchor will find bottom and fix itſelf, The very ex- 
preſſion of ©& coming into a road” ſhews, that by 


— 1 
— 


8 


4th. That all ſhips forſaken by the company belonging to 
them are the lord high admiral's, unleſs a ſhip commiſſionated 
dave given the occaſion to ſuch dereliction, and the ſhip ſo left be 
ſeized by ſuch ſhip purſuing, or by ſome other ſhip commiſſionated, 
then in the ſame company, and in purſuit of the enemy ; and the 
like is to be underſtood of any goods thrown out of any ſhip pur- 

ſued. 
road 
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road is meant ſomething much beyond mere anchor- 
age-ground on an open coaſt. When it was laid 
down in the Trautman/dorff, that it was not neceſſary 


that the ſhip ſhould be actually entered, and that it 


was enough if ſhe was in ip/is faucibus of the port, 
creek, or road, it 1s evident that the words, ports, 
creeks, or roads, have a ſignification intimating cer- 
tain known receptacles of ſhips, more or leſs protected 
by points and headlands, and marked out by limits, 
and reſorted to as places of ſafety. 

How far St. Marcou has a road that will at all 
ſatisfy this deſcription, may be queſtioned. The vit- 
neſſes talk of a road, it is true; but it ſhould ſeem 
that theſe ſmall and barren rocks encloſe no portion 
of the ſea that can be ſtrictly ſo conſidered, -lt is a 
pretty open ſtreight running between them and the 
coaſt of France, where ſhips may ride-as they may do 
in other open parts of the French coaſt, It might 
likewiſe admit of a queſtion, how far ſuch a mere 
naval ſtation, without inhabitants, and without go- 
vernment, either civil or military, as in truth it is, 
and merely occupied for the temporary convenience 
of theſe gun veſſels and their crews, is ſo far a recog- 
niſed poſſeſſion of the crown of England as to come 


within the intention of the grant, which, according to- 


the letter and my apprehenſion of its meaning, cannot 
travel beyond the ports, creeks, and roads of England 
and Ireland, and the dominions thereunto belonging. 
Laying theſe queſtions, however, out of the caſe, 
the firſt queſtion that will occur applies to the time of 
the capture, whether that is to be dated from the 
actual taking poſſeſſion, or the previous ſtriking of 
the colours; and I think that the ſtriking of the 
| colours 
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\ The colours is to be deemed the real deditio. If tha 
... French had ſucceeded in their attempt to defeat that 
Feb. 26th, ſurrender, then the actual final taking of poſſeſſion 
3799+ muſt have been alone conſidered. But as that at- 
tempt failed, I am of opinion that the act of formal 
| | ſubmiſſion having never been effectively diſcontinued, 
=_ muſt be deemed the conſummation of the capture 
| and if ſo,” the next queſtion will be, where the veſſel 
was at the time that this act took place? And this is 
= proved to have been, when ſhe was about to go 
into the road to anchor there; for ſuch is the expreſ- 
fion of the witneſs upon the third interrogatory (4), 
which points more immediately to the place of cap- 
| ture, although on the. 29th, which is pointed only to 
| the general courſe of the veſſel upon her voyage, he 
| ſays, She put into the road there.“ The 2d wit- 
neſs deſcribes her merely © as paſſing by the iſle of 
Marcou at the time,” and the third ſays, in the lan- P 


guage of the firſt, that © ſhe was about to go into the i 
road to anchor there.” Clearly, by all their deſcrip- : 
tions, ſhe had not entered the road, and ſhe was under , 
fail at the time ſhe ſtruck her colours. In point of : 
locality, then, the claim of the admiral is not founded, 5 
for ſhe was not in ipſis faucibus; ſhe was about 10 0 
enter, but was not afua!ly entering, and that is the xg 
| point at which the admiralty-right commences. P 
| The claim, therefore, of the admiralty muſt be ſup- h 
. ported, if at all, upon the other ground, viz. that of 
| "TH . — cr 
| | (a) Under an intimation that it would be convenient to the lar 
( reader to be able to turn to the interrogatories, to which the diſ- th; 
cuſſion of evidence frequently refers, the Editor has annexed 3 th; 


copy of them in the Appendix, 


this 
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this was a capture made from the land, and by a land 


force, and therefore not a maritime capture, by per- 


ſons commiſſioned to take for their own benefit—and 
I think it is proved that the ſtriking of the colours 
was compelled by a firing from the ſhore, and that a 
boat was ſent from thence to take poſſeſſion, Now 
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upon this ſubject I entirely accede to what has been 


laid down, that a capture at ſea made by a force upon 
the land (which is a caſe certainly poſſible, though 
not frequent) is conſidered generally as a non -· com- 
miſſioned capture, and enures to the benefit of the 
lord high admiral. Thus, if a ſhip of the enemy was 
compelled to ſtrike by a firing from the caſtle of Dover, 


or other garriſoned fortreſs upon the land, that ſhip/ 
would be a Droit of Admiralty, and the garriſon muſt) 
be content to take a reward from the bounty of the/ 
admiralty, and not a prize-intereſt under the King's 


proclamation. All title to ſea-prize mult be derived 
from commiſſions under the admiralty, which is the 
great fountain of maritime authority; and a military 
force upon the land is not inveſted with any com- 
miſſion ſo derived, impreſſing upon them a maritime 
character, and authoriſing them to take upon that 
element for their own benefit, I likewiſe think, 
caſes may occur in which naval perſons, having 
a real authority to take upon the ſea for their own 
advantage, might yet entitle the admiralty, and not 
themſelves, by a capture made upon the ſea by the uſe 
of a force ſtationed upon the land. Suppoſe the 
crew, or part of the crew, of a man of war were 
landed, and deſcried a ſhip of the enemy at ſea, and 
that they took poſſeſſion of any battery or fort upon 
the ſhore, ſuch as may be met with in many parts of 

| the 
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. compelled ſuch a ſhip to ſtrike ; I have no doubt 
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the coaſt, and by, means of ſuch battery ot for 


that ſuch a capture, though made. by perſons having 
naval-commiſſions, yet being made by mans of x 
force upon the land, which they employed accidentally, 
and without any right under their commiſſion, would 
be a Droiĩt of Admiralty, and nothing more; and there. 
fore I do not think it quite enough to ſay that the 
perſons here were naval commiſſioned perſons, and 
conſequently entitled to the benefit of all property 


taken upon the ſea.—But I think that the peculiar 
nature and quality of the place where the capture wa 


effected, is to be added to the conſideration, What 
is St. Marcou? It is ſtiled a garriſon and a fort by 
one or two witneſſes, but inaccurately ; for it is certi- 
fied by the commander in chief, that there' is no gar- 
riſon nor any military eſtabliſhment whatever—it is 2 
mere naval ſtation, uſed for the temporary accom- 
modation of the crews of theſe ſhips of war. There is 
not a perſon upon it who js not borne upon the ſhip's 
books, and who is not a part of their crews=they 
have they ſhip's pay—the ſhip's victuals—and the 
ſhip's officers to command them; the blockhouſes 
which they have conſtructed are mounted with their 
own ſhip-guns, with the addition of a few ſpare guns 
otherwiſe procured. The whole force, ſuch as it is 
upon this little ſpot, is entirely ſubſervient to theſe 
veſſels, and for their uſe, and for no other purpoſe, a 

the certificates declare. Such a place, ſo ſelected and 


ſo employed, is hardly to be conſidered as any thing 


elſe than as a part or appendage of the naval force; 


it is a ſort of ſtationary Tender, rather attached to and 


dependent vpon theſe veſſels, than having the veſſels 
attached 


HIGH coνỹ,i ADMIRALTY. * 


attached to and dependent upon it. This peculiar 
character of the place diſtinguiſhes it moſt eſſentially 


from the caſe of a land fortreſs poſſeſſed by a military - 


garriſon, The capture then was effected by naval 


commiſſioned perſons, uſing a force immediately ſub- 


' hy * 
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ject to their uſe; and from its peculiar circumſtances 
ſufficiently naval in itſelf to be diſtinguiſhed from an 


ordinary land force, ſubje& to military perſons, * It 


is a maritime capture, effected regularly by a mari- 
time force, and in a ſpot where the right of the ad- 


miralty had not yet commenced upon the thing itſelf 
at the time of the ſurrender.— And upon theſe. grounds 


I ſhall pronounce for the claim of prize, under the 


king's proclamation and the prize acts. 


THE SARAH CHRISTINA, Gonoxnan Mater, =, 


HIS was a caſe of a Swediſb veſſel going to France 
with contraband articles, and failing under a 
colourable deſtination to'a neutral port. | 


J UDGMENT. | 
Sir I. Scott—This is a caſe-of a Swediſb ſhip laden 
with tar, pitch, iron hoops, and bars, and bound 
oſtenſibly to Cagliari. 
The ſhip and cargo are claimed for the-ſame per⸗ 


ſon. The ſhip appears clearly to be Swediſb pro- 


perty. But there are conſiderable doubts on the pro- 
perty of the cargo. The maſter ſwears the claim - 


« ant is the lader, and be believes the- owner;” a 


- VOL, I, 


5 very 


cles ſubſtituted, 
in certain caſes, in 
the place of con- 
fiſcation, by the 
modern law of 
nations : Stri& 
good faith re- 
quired : A falſe 
deſtination, 


fraudulent ; 


condemnation, 


i of the individual himſelf. , This charter-party and ma- 


cumſtances, may ſuggeſt ſomething af a preſumption, 


7 dase DETERMCINED-/IN "THE 


EN minor, "ſurely, "of verifyiop the-pro- 
perry of22 argo, which is alſerted to belong to lis | 

dan er. Ant he papers which dle ſcfibe te 
property, herd ds aa cliarter · party as formal ad uny 
eun be. It may, perhaps,. not be undammnn for 2 
perſon owning both [ſhip and cargo, to have me- 
thing of a charter party; ſor the putpoſe ol. keeping 


| diſtin& uochunn of the teſpeRtive-profitgcof, his his 


iMtof-his/cargo—+but-why ſuch ſtipulatiomi ſhonld be 
introduced imo a contract between a man and him- 


ſolt, zs dre to cbe found in this inſtrurtzent; why 
fwormhbroker Mauld inter vene for. the ming of this 
contract, and a migiſtrate, who is to authenticate the 
ſignature of this broker, is not ſo eaſy to explain; 
Certainly the mere purpoſe of a man's keeping bis 
own private accounts does not in any degree explain 
it, I obſerve too, that the freight is to be paid at 
the port of delivery, by the perſon to whom the 

cargo is to be delivered rather an unuſual condition 
of a contract executed merely for the purpoſe of 
keeping accounts hich are to be finally ſettled by 


nifeſt are both ſigned by this bruker and I ahſerve, 


that the broker's name is the ſame with that of the 


French vice-conſul, whoatteſts ſomeof thefe documents. 


Buch a eireumſtanee, chough much 460 flight to lead 


connected with the other cir- 


to any concluſion, yet, conn 


that French intereſts might be concerned here, parti- 
cularly ĩſ ĩt turns out that e een of this 
'Eargo was to Fraxce. » 

If the cargo had been really goiog 10 Caghari, al- 


wan it was the Property of Mr. Kock the French 


| conſul, 
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conſul, *yet being, as to his mercantile character, 
I trader of Udivalſas and his mencantile character 


have 4 cler ghd to crade to the ſame extent as any 
other merchant of that place, and conſequently - to 
carry pitch ard: tar; to-@ neutral port. But the neu- 
tral deſtination, which is held forth in all the papers, 
is diſcrediced by the fact of her being taken going 


into Cberùvurg; to ſay nothing of the proviſional in- 
ſtructions which ate ehaborately framed for the caſe af 


her being carried into any belligerent port. The 
maſter is then empowered to ſell the whale of his 


cargo—he is even to offer it to the government for 
ſale—in ſhort, the event of her delivering her cargo 
in a belligerent port is as minutely provided for as if 


no other port had ever been in the contemplation of 


the parties. The gteat ſatt, however, is, that ſhe 
was going into Cherbourg; and the explanation given 
by the maſter wis, that ſhe was obliged: to put into 
that port for water.. The experience of this Court 
has not taught it much reſpett to ſuch explanations 
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being unaffected dy kid onſular character, ho would 18 


generally; and the cireumſtances of the preſent caſe | 


rather-fortify the reſult of that experience. Iwo cir- 
cumſtances in particular weigh much with! me; the 


ſhip had left her port of Lui valla on the 8th of No. 


vember, and the is ſeiaed on the 17th of the ſame 
month. She had, therefore, been only nine days 
from her ꝑort of clearance when this neceſſity ariſing 
from the failure of water commemces. Now chat a 


ſhip meaning, #0nd fille, to go from »Udivalls in 


Sweden to one of the ſbuthernmoſt points of Eu- 
rope, ſhauld either not lay in more water than was 
ufnelent ſor nine days vie, of ſhould not ſecure that 

— 8 water 


hip, and pet be unknown to the grew they were all 


Port. — 15 it poſſible. to conceive that ſuch, a change 
of the voyage. ſhould take place upon ſuch compul- 


lers DETERMINES N TUB 
water in 2 ſofficient- manner relatively to the · length of ; 
ſuch- voytge, üs highly imprabablec—The" maſter 

ſays he took in 18 caſks. at NaN, pd f Were 
emptied by uſe and 1 17 and that. 


mainder were.leaky; and. ch cee 
a i the 5 — 


1 allude w3 105 it molt ee 
neceſſity, as : is pretended, ſhould exiſt on board this 


engaged to ga to Cugllari, an extteme failure ol their 
ſtock of water compels them to: gor, into, 44 French | 


ſion, and yet that the. cauſe ſhould be. ſo rotally's 


ſecret, locked up within the poſſeſſion of the: maſter 


and mate, as not to be-known.to this mal. vba ma 
a ſort of ufncer on board this veſſel ? hd 
It is ſaid, that if the truth oi this account js-doubt- | 
ed, there might have been:zcommilſſion of inſpeQion. 
But what would that prove d If there was a:fraug, in- 
tended, it. would be natural for the. parties tg. gake 
care that the ſtate of the caſks ſhould not detect it. 
They #9guld be emptied of courſe. Thereforg. this 
could haye given no: ſatisfaction; nor are there au 7 
means by which it cauld, be ſatiafactorily proved ihat 
there vas 90 fraud. To: me the fraud appears ſuffi- 
ciently demonſtrated by all the circumſtances: and 
defire neutral. maſters. to take notice, that where a fact 
of deviation into an enemy's port is clearly. = it 

will be ag; eaſy thing en- has fact hy e- 
planation; 


. 4 


e — in the natüre db thing "yy explan- 
ation miſt Yeh etally. cog Hott? Wende e only; and 
coming: frown rhemfelves alone, come from a quarter 
expoſed ro/(@fpicitt, *4rifing from the fad ĩtſelf; and 
the itichnatiom of the Court will therefore be, 
(chougfi fübjett to reafonable'exceprion,) to take td 
cer” fact apainft'rhie dubious explanation. 2 

I conſider this, then, as the caſe of a Seb ſhip 
carrying pitch and tar to French port, under a pre- 
tendeck neutral deſtination. What will be the effect 
of ſuch conduct? Pitch and tar are now become ge- 
nerally contraband in à maritime war: they have been 
condemned as furh dy the higheſt authority in this 
country. In che practice of this Court there is a re- 
laxation; which allows the carrying of theſe articles, 
being the produce of the claimant's country; as it has 
been deemed a harſh exercife of a belligetent right to 
prohibit the carriage of theſe articles, which conſtitute 
ſo conſiderable a | part of its native produce and ordinary 
commerce. But in the ſame prackice, this relaxation 
is underſtood with a'condition, that it may be brought 
in, not for confiſeation, but for pre- emption no un- 
fair compromiſe, xs it mould ſeem, between the bel» 
ligerent's rights, founded on the neceſſities of ſelf-· de- 
fence, and the claims of the neuttal to export his na- 
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tive commodities,” though immediately ſubſervient to 


the purpoſes of hoſtiſtty.— To entitle the party to Ihe 
benefit of chis rule a Petſect bong fdes on ti Fon is 

required; THY 
It is aſked, "why ſhould a real deſtination 0 Fre 
ports be concealed,” if the neutral has à right to carry 
theſe avowedly? Clearly to give the French market a 
greater ſecurity. If pitch and tar are going, avayedlys 
$3 F to 


2 
I The. 


el. A. 


to che emen yr - they may be brouglit zn fort precemp. 


3 2 
March 6th, 
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| m articles contraband in their on nature and gbing 
to the etemy's port under total abſence bf tha fair 
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tion; bor if papers, holding out a neutral deſtination, 


are pur on board;'this right is eluded, — 
is cood Bully and fecwelg provided with dhe in- 


ſtrümentꝭ vf Var. The cruiſer dam ny dxamine to 


fatisty ti mſelf of the fact bi the deft iat bur he 
cannot detain withopt 2''refpdn fibility. ig: did\ages; 
The falſe repreſentation, therefore, is hot 'uleles for 
the parpoſes' of miſchief :) it is the pailport and con- 


| "e for toaibus articles to the ports of che ene 


I am of opinion; then; that this kargb, bonß ſting df 


conduct which ought to have been maiitaiũed I uidet 
to entitle ĩt to the benefit of the more fa vitale rule, 
i ſubject to condemtiation. With reſpect to the 
ſhip; if I was fatisfied that the ſhip aud cargb belong -- 
ed to the ſame perſon, I muſt cundemn thut alſo, 
ppon the ordinary rule, which extends the Penalty of 
contraband to all rhe property of the fatne owner; in- 
volved in the ſame unlaeyftif tranfaction. Bot Þ-ſhalt 
reſtore it under the ſtrong doubts which I entertain 
whether the cargo is not, im fact, the property of 
other perſons, I mean French agents; for I ſuſpett it 
on the s mentioned above, to have been 1 


French ſpeculation throughout: In giving the owner 


of the ſhip any benefit from theſe doubts, J mm,, per- 
haps, practiſing a lenity which would ret;ulte · ore 

apology than, upon ſtrict principle, I might find eaſy 
to furniſh ; but 1 ſhall content Ttiyſeſf wick the reſti· 
tution of the ſhip, 'withholding,” as uſual on the car- 
fiage of amn, the allowance of troightt _—_ er- 
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expences, and 


Sir. M, Scatter This! is caſa as pertignlas e. to the ſhip. 


ariſing, principally, on the aſſidax it of aneynalngker's 
1 ſhall therefore, firſk.conkges the affidayite-.,.. 1/4 ..: 

He, ſtates, <.ithat he was maſter of the ſhip, Joon 
Jacobus Baumann at the, tiqʒe of ſeizure, that, the ſhip 
was laden at Zgboure..in France in che month of Ne- 
vember laſt, with a cargo conſiſting of 8 16 hogſheads 
of wine, to. he delivered at; Hamburg that upon the 
morning of the ch of Fanuary laſt, the ſad ſhip. was 
boarded. by ag offices and ſeyerad man belonging 0 
the Apallo frigate, zhen ſanded and in diſtreſs, ybg 
on higa phat be, cou eden to the aÞtagee ofthe 

igate. ordnet night 5 

It does. nt appear, lam this afidaxic thar the we 
made any, Opjgcdion, or, was, backward in, giy ing this 
aſlſtancey nothing like: it: an the congrary, he nent 
down unſuſpectingly, and took the whole of the cg 
to the number of 170 or 189, men on board. Hlfte 
they came on board, it ſeems, they ſtarted between 2 
and 300 hogſheads of wine into the ſea; ſuch an 
event might take place, under the particular cirgqume 
ſtances of their ſituation, without much blame being 
imputed to them. The maſler faccher ſtates, chat the 
captors likewiſe threw overboard ſundry goods * 
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ir was: ge cher he mond espeeß i. The 4 


in the.eabit, and di vers articles 0 to che hip: 
and on: hi zamonſttating agninſt fuel adnüuct, he v 
7. lire by the:officers:of thun i igote that 
fu |) farisfaRion vn be avade>ta him hy the1Bricih | 
government. It does not appeatthatheobjtfed'to 

the removal of the wine; but be did rumoaſtrate 
againſt the goods being removed · ut of the cabin, 
and he ſeems to have; acquieſced under the aſſurance 


{Den 5 at's 3 he received from the officers, that compenſa- 


tion ſheond be made him. I ſhouid notĩmputa much 
blame to the enptors fſor-this- act; nor to the maſter 
for his remeſtrance; the captors might think it neceſ- 
ſuary to haye the goods removed, but the miuſter might 


not ſeel the neeeſſuy, or he might make chisfortef 


remonſtranee for-the purpoſe of receiving thoſe aſſur- 
ances which: were afterwards given to- him. 5 :iRvwas 
not unnatural that. ſuch à man ſhould feel: foarhe\mg- 
eaſigeſs at the loſs: of his -cabit-ftores; and ail he 
aſſured that compenſation was to be: made to nim, 


arrived at Yarmouth upon the lot of Jaumamy; and 
it appeata, that during the paſſage from the ſrigate io 
Zarnouth ſne was navigated by the maſter himſelf and 


his. on crew, except that the pilot belongiug t the 


frigate conducted her through the banks a YU mpurh. 
On the 19th!/and: 33th: of Junuary the greif ile 
frigate left the ſhip and went, ſome: on ſhore and 
others on board his majeſty's ſhips dyingiat Turmoutb. 
Fle ſtates, that the papers were demanded from him, 
and he was 1 ee a nnn n 

place. ; % -i4 4347 IF 1A 
No ſuppoſing this account- to hay true, I cannot 
but think that * was a ſervice of the higheſt im- 
7-4 portance; 
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Y portance ) in eroth5 ono much · ſnort of n high fatvaye 
ſervice: am alſiſtanee dus ˖,ẽũg Which, Whether vo- 


untary or ug was: tir tun means of reſtoring! 


170 or 180 officers and>'men to this country, >The 
parties whooconferied=this: benefic are ſurely-enititled* 


to be liberally: conſidered by thoſe who received it. 
Who are the opatties who; conferred it ? Clearly the 


maſter; becauſe he was:irmmediacely concerned in the 


tranſaction; and I. thin, bkkewiſe;: the' owner, whoſe 
veſſel was the inſtrumentꝭ of preſervation. With re- 
ſpect to: the ovners of the cargo I cannot ſee: what 
ſpecial claim. they: would have; their property is dot at 


all concerned in the preſervation of the eren ſo 
taken up; and if ĩt turns our to be enemy's property 


inſtituted: but if the ip had really belonged to an 
enemy, in my opinion, the :charafter of enemy: itſelf 


ſervice as\ this, If 1 was compelled to condemn this 
ſhip;. it would bei a maſt reluftant condemnation in- 


true, as ſtated by:the maſter, a condemnation of the 
the expectation ol the aſſerted captors. 


fact, whether it is true or not; ſor if this account 
is fictitious, then all theſe encomiums which I 


I obſerve there are no affidavits brought in on the 


repre» 


Worm 
there is no\reafon hy that may not be condemned 
I therefore think this ſuit has been not improperly 


muſt have beem blotted out and obliterated by ſuch a a 


deed. I hope and truſt chat if the. circumſtances ate 


A of ths — to ſnew to me that this is not. a fair 
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veſſel woyld-beithe very laſt thing to Pan itſelf to 


This being the eaſe, then, upon the ae of 
the maſter it remains only to inquire into the 


have paſſed upon it are entirely thrown away. Nom 
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J beben sten. Then might: here pepducec themy 
— but. Ido: not underſtand that there bas, been any ap- 
— Plicatiin made 20:the — -5-43—2 
a , Vids on their part, in arder- 404 CoptrhdiGtt what the 
2799 thaſterhaydepoſed. Is ſtands thereſerm uorontradified. 
by. che captorss and till this moment no attempt 
hauubern made to impeach the truth of the-maſter's te 
pntſentation. If it is contradicted at all, it ii ſaid to 
be cuntradicted by his n depoſition, for. that he hat 
depoſed to a. ſuſt of capture on the high ſeas, whilſt 
all that he: has {aid beyond that is a mere ae 
was taken in the ordinary courſe of priae. 


But P cannot aceede to this reproſintation.: It is 

trove; that upon the third interrogatory he ſays, in the 
vſoab words, © thatthe was taken and ſeized upon the 
high feat, on ſuſpieion of having Freneh property on 
board, and that he was taken by the Apollo. frigate," 
But this ] under ſtandt to bo little more than the formal 
anſwer to the iaterrogatory, as uſually taken by de 
exiiminer; deſcribing in a fort of general: way the ſhip 
whoſe crew took poſſeſſion of him, and the time when 
that poſſeſßon was taken; but not excluding iheſe 
particular circumſtances, which ſtond uncontradicted 
on his affidavit, ' Fhere it appears chat the true rea- 
ſon of their coming on board was the immediste 
preſervation of their lives, and that theꝝ never thought 
of demanding his papers in · quality of captors till they 
had. got ſaſe into 7armourh, Nobody, at this time, 
ventures to. deny that the ſituation of the h was 
what he deſeribes itz and if ſo, it is. not to be gan 
literally that a ſtranded ſhip went a capturing; / and þ 
Will ſs that it is not a very probable thing that the 
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ance, The 3 Upon the aßth in- 


rerogatory ke expreſslymentions, that the wine and 
other gdods were heben over board about a mile from 


the Haut ſands, ſor the purpoſe of enabling them to 
take on board the crew of his- mazeſty's ſrigate the 


Apdlla, which was then upon a fand.“ I can entertain 
no doubt of this aecount: Phe mere fast of 270 or 


eren of (ach 4 id ſhovid/ apply to any other veſle}; 
witly ang other origine purpoſe than to obtain aſſiſt- 
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180 men coming on board, and remaining, is a proof 


that they inn ee 


ing prize of this merchantman. 

An offer has ſince been tain Re to re- 
leaſe this ſhip; but the offer was clogged with a re- 
ſervation of freight and expences, and the poor man's 
private adventure, and therefore could not be accept- 


ed. It turns out that the agent for the captors after- 


wards brought in papers relating to the private adven- 
ture, which had been delivered up ſome time before 
by the maſter, Why were theſe papers not brought 
in immediately by the agent? They were very erro- 
neouſly kept back. Agents muſt underſtand that they 
have no right to kerp back papers in their own private 
poſſeſſion. The inconvenience of falling in this duty 
is manifeſted in the preſene eaſe; for 28 ſoon as ever 
theſe papers were bre vgl in, a/reftiterion- of the bri- 
vate adyventute WhSirtirmediately offered, 

Another fact of à firfilar- kind requifes ſome obſer 
vation from me: The waſter,- upon his exatriination, 
brought in a paper whieh the inter pte ter reſuſed to accept, 


faying it was of no eonſequence © What right had the 


Interpreter to ſay that? What wers the commiſſianers 


and actuary about, when they permitted it to be ſaid? 
It 
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ea, Upon the while; T think therg Aber 

. merit upon the part of this made, n eg e 

the preſervation of fo many hes of bis" Wey 

officers and erew; and I am of opinzen du the 

Court is bound to act a8 liberally a8 t can. /I Mhall 

reſtore the ſhip; and 1 ſhall give the freight and ex- 

pences, and private adventure; und xf 

murrage during the time the veſſel hes been detiived; 

and I deſire that theſe may all be eſtimated by the te- 

-  giſtear and merchants in ws moſt favotirable:miantier, 
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fame claim Fir V. eur. This is a caſe of vary conliderable pro 
| perty; the ſhip. and cargo, both: of which,age.jqvalved, 


of this value, it is of oourſe a caſe of -proportionable 
importance, and I feel the caution with which i judicial 
determination. upon. intereſts of ſuch, an extent ought 
to be framed. and delivered. At the ſame time it is 
unneceffary i to obſerve, that the. quantum of the pro: 


Per ty can have no influence upon 32 legal mein of 


{bnable de. 


ed. tw oe a eas es tet 


being deſcribed to be of the value ot 1 500084» Being | 
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the queſtions which 1 have to examine; the ſame 1 

principles apply to a cue of 15075 (alf other circum- 
Wl flances being equal) which: a9 bb «pplied-49-this e 

caſe of '1 $9,0094; 4; 38%. the ſame general duty hes 
upon the Court to procesd with all the; tenderneſs. | 
which is due to however ſmall, and wich all 
the firmneſs hieb K in boygd.z0 6xercife, be the pro 
perty ever. fo regs; n oF 10 " "of: ! n 3 5 

Thecclaim given is for the ſhip and cargo, -as the 

property of Mr. Jacob Krefting, deſcribed to be 4 
Norwegian by birth, reſident and carrying on his 
buſineſs at Frederick ſnagore, a. Daniſh eſtabliſhment 
near Calcutta, in which he is ſecond in council. It 
appears that the ſhip went with a cargo from the 
river Hugbiq to Batavia; part of that cargo ſhe diſ- 
poſed of there, and took another cargo deſtined to 
Copenbagen; and in the proſecution of her voyage 
was ſeized and taken by a Britiſh ſhip of.war. And 
if this had been the whole of the caſe, the confequence 
muſt have been an immediate reſtitution; becauſe 
this Court has not taken upon itſelf to lay down, that 
a Daniſh merchant at Fredevick/ia! ore, a Danijb ſertle- 
ment, may not ſend a cargo of his own, in his own 
ſhip, ro Batavia, there diſpoſe of that cargo and pur- | 
chaſe another, and bring it to his own country in Eu- 
rope. But a fact appears in the caſe, a fundamental 
fact, which gives riſe to the whole of the preſent 1 IN» 
quiry, namely, that this ſhip had been, a very ſhore 
time before this voyage, the property of Meſſrs. 
Lanbert and Rofs, Britiſh ſubjects, reſiding at Cal- 
cutts, This fact leads to the queſtion, whether this 
ſhip had been actually and bond fide transferred from 


them to this Dani merchant? F. or if not; ; if ſhe con- 
tinued 
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tiaued the property of theſe: Nritiſi 


| this, that no ſubſeck of the Maag Lan rade died 
vith the public enemy, but under 4.lieence;aytboric 
ing him ſo to do; aud that if he does preſume. to 
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on Their commerdial errands to: Haien, then ae 
af che public enemies of his majeſty; 6.35 going il 
legally, and illegally, ſo as0-ſubj 

non; there being uo maxim Ketter ict ene firm); 
eſtabliſhed, in the maritime law uf chin, than 
7 


trade otherwiſe, his property, fo-eniglpyed;! Ker 


to confiſcation, —If this mould turn dut to be the dae 


reſpeRing the ſhip, it will diſpoſe. of al "Bred in- 
 fereſts in her. The cargo, it is to be 'obſerved, i ls 


claimed for the ſame perſon, and in the ſame tlaim, 
If the claim is. deemed fraudulent, as it reſpedts the 
5 15 of the ſhip, it will, I think, be entitd W 

ittle regard as it reſpects the property of the cargo 


claimed for the ſame proprietor, and appearing evident) 


10 be concerned in one and the ſame original adventure. | 
am not aware of the obligation that lies upon the Court, 
jn the caſe of ſuch a claim, to ſeparate i its ſound from its 
diſeaſed parts, for the benefit of a claimant detected 
in the falſhood of a conſiderable portion of his claim, 
He has no right to inſiſt that a diſcriminatign ſhall be 
made in the property, which, if any part be his own, 


he has fraudulently and with corrrupt views" mixed 


up with the property of others. But in this partieu- 
lar caſe, it does not reſt upon that general principle, 
becauſe much of the evidence (at leaſt atiſing from 
general circumſtances,) which applies to the property 


of the ſhip, applies with. equal. force: to * of the 


cargo. 
It is not to be nien that the ſhip ado ver 


a ** the property of theſe Britiſs merchants, nav 


gated 
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gated by John Rara but here is u hill of (ae regu» 


larly erecusad under heir banda, hy which ſhe is Hoax 


transferred to Mil Kreftang z, ande bene ſic ofethe ige: 
that every act muſt be preſumed: a 40nd ue and a 
preſumption, chat the ata of men myſt. be taken 
prind ſfacie i he innocent; whereas if this tranaſer is 
fictitious, here is. a criminal cranſacion of a direct 
trading with zbed enemy. Other more particular pre- 
ſumptions have chean called in aid Ic was id, that 
ſhould ſend their preperty of immenſe value to an 
enemy's port, where it would gun the hazard of con- 
fiſcation. To eſtimate the weight of that preſump- 
tion, I muſt recollect what vas the ſituation of Bata- 
via; à ſettlement loaded with valuable produce, 
which they had ao means of exporting, nor any ſuf- 
ficient opportunities of ſale: In this ſtate of things, 
they „ould be likely enough; to favour the acceſs of 
every cuſtomer, without. inquiring very minutely into 
his national ; character; if a, man came there with 
good bills to hand aff theſe, valuable products, he 
might wear a very'thin-veil without much hazard; of 
their peeping under to diſcover-the-real country to 
which his capital helonged; a ſlight covering would 
ſuffice, and no danger of a ſevere: curioſity.—It is 
ſaid again, that there could be no inducement - hut 
to that the ſtate of the ſetilement I have deſcribed. ts 
a complete anſwer, for in ſuch a ſtate there muſt be 
the temptation of moſt extraordinary good bargains. 
It is hardly poſſible not to notice, upon the ſubject of 
preſumptions, ſomething of a counter- e 


* 2 
” 'S 
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of that nature,'Frederie 


arly e but if che papers * one ung; and 
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that if Britiſß ſubjects meant to adventure in a trade | 
Magore ir u cufvunent neigh. 

bout to call in aid of ſuch projet n ner Cat. 
culta j and the opporruriry 5 
and conſtant. 
Vot ö doe bin er are bot bestes 
which have 2 regular a 
pronounces againt the claim, * wth 
theſe' papers; ſeveral in Huinber, are 
utterly void of truth. The firft — 
the part of the captors | is, thut upon any ſoppdficion the 
papers would be regular ; "and it is true; Wr tlie very 
intention of the fraud is it it be 1 fraud) Ges ve b by 
the regvlarity of the papers: it is the neceſfury upp. 


ratus and machinery of ſuch a caſe—and therefore it 


is by no means enough to ſay, © Ovr paperd are ill in 
order.“ What, it is aſked, do you Hold" papers for 
nothing? Are we to have a new law of nation in 


which it is to be held that regular documents are of 
no avail? Certainly not—ſuch papers, "duly verified 


and ſupported,” are ſtrong primd fatie evidence in all 
caſes; and, if unoppoſed, are contlufive evidence* but 


if there are circumſtances and facts appearing lu tbe 
caſe, leading juſtly to the concluſion; that choſe pa- 


pers, though formal in themſelves, and thought for- 


mally ſupported by oath, are nevertheleſs Talfe, it 


would be ridiculus to ſay that the Court is boohd by 
them; It is a wild conceit, that any*covrt' of Julſice 
is bound by mere ſwearing: i it is the fwciring eedibly | 
that is to conclude its judgement, Uni nqueſtionably, 
a Court of Admiralty will proceed in alf requiſir 
caution in determining” againſt regular papers, regv- 


” 
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the fafts; of the caſe another, the Court muſt exerciſe . 
« ſober 7 and determine according to_the 
comtnon rule .of evidence to which the -preponder- Mute at 
dnce is due. 
The fuſt queſtion that occurs upon, regular papers l 
is, W hover ES AL Gee by the oath of the 
maſter? For he who i is (Re to verify. 
the tranſadtions.... * 5 ortunately „ in. the preſent 
caſe, here js a. ꝑreli dumipary. queſtion to be ſettled, vix. 
Who. is the maſter}. Fox. there are two perſons to 
whom that character is attributed — ali, and, Elmore 
the perſon, ho had been maſter before-the transfer: 
Hals ks himſelf was taſter ; ſo ſays the mate; 
and ſa ſays. Z/more—bur one witgeſs, Roma, ſays_no, 
that Elmore. was the real maſter, and Hals merely 
colourable maſter, without any real authority or con＋ 
cern whatever reſpecting eicher the ſhip or the cargo. 

It is a material queſtion, touching the credit of theſe 
witneſſes, and by. ſo doing affecting the merits of the | 
caſe, in. whom the character of maſter really reſides? 

Roma has been deſcribed by the counſel for the 
claimants themſelyes,. as ignorant, but not corrupt; 
and he is certainl5 ignorant on points which he had 
not the means of knowipg; but upon tlroſe points, it 
is obſerved, he ſpeaks_with modeſty and reſerve, and 
in an avowed ſtyle of mer ſuppoſition and belief. Is 
there any inſtance in whi bh he bas taken upog, him- 
ſelf to ſpeak confidently, where he had not the means 
of knowing certainly? I find gong. With 2 — ol to 
the witneſſes who contradict him, he has a right to 
have applied in his behalf, that reſt, to which all wir- 
neſſes produced in all courts of juſtice are ſubject, 
viz, that any one detected falſehood in their depobi- 
VOL, I, T tion 
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boch brerthrow s the whole of their credit. «1 os well 


aware that this rule may be too rigorouſly preffed to 
the diſadvantage of a very fair witneſs," On public 


examination a witneſs may, by ſudden and 'Vnder- 
ſtood queſtions, be made to commit PET FAM 
which are to be held vp; as fatal to His general'tetiifiony 7 


But where à witnels is examined deliberately,” und 
in private, upon interrogatories prepared, And has the 
opportunity of weighing his anfwers before he finally 
ſigns them, they being reid over to him, it muſt 


at leaſt be admitted, that whatever other diſadvantage 


ſuch a mode of judicial inquiry may be eipoſed td, it 


can never be ſeriouſly urged that a withefs has been 
entrapped by ſurpriſe and through inadvertehte, and 


has been raade to ſay that in 1 and Tonfuſion, 
and mere weakneſs of nerves and apptehenflön, which, 


on recollection and deliberation, and the free bſe of 


his underſtanding, he has a right to 'bnfay? ad 
therefore, in courts proceeding in this courſe bf exa- 
'mination, the rule of fal/us in uno falſus in omnibus is 


a rule of unexceptionable juſtice, Now, to apply 


this teſt, Mr. Hals (to whoſe prejudice I ar un- 


willing to ſtrain any thing) ſays, in poſitivè terms, 


« that there were ſeven paſſengers on board this veſſel 


there names were John Elmore, Jobn Ewing, two 


children of a Mr. Ede of Bengal, a child of à Capt. 


Dacpes, a black ſervant belonging to the fame children, 

and a black ſervant belonging to the ſecond” mate; 
that the ſaid Joby Elmore is an Iriſhman, fornerh 
maſter of the ſhip, and at times aſſiſted the deponent 
za the navigation of her.” According to this account, 
Elmore was a mere paſſenger, and nothing elſe, occa- 


fonally giving a voluntary aſſiſtance, and nothing 
more, 
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more, as any other mere paſſenger mighe * The 
mate, in like manner, or rather with more reſerve ſtill, 


ſays, that there were ſuch and ſuch paſſengers—and - 
—_ them Mr. Elmore. N. ow it does hap 2 — 
that Mr, Elmorę himſelf j 15« examined and firſt, hat 
does he. ay vich reſpect to the paſſengers? 2 He ſays 
there were four paſſengers on board—Mr. Ewing, an 
American, and three children, whoſe i names he men- 
tions, —According,. then, to this account, there were 
only four paſſengers, of whom he does not at all 
number himſelf as one, He is aſked i in another in- 
terrogatory, “ In what capacity he belonged to the 
ſhip?” he anſwers, tt that he was ſea· pilot or navigator, 
and that he was engaged to go in that character upon 
this voyage d he has not thought it neceſſary to 
mention upon what terms. But he ſays this official 
character did belong to him; he was an officer on 
board the ſhip, and ſo appointed by Mr. Krefting. 
Now, if this "uk the caſe, I aſk, Is it a true repreſent- 
tion or a falſe one which Hals has knowingly 
given of this matter ? This queſtion muſt be deter- 
mined by what every man muſt underſtand Hals 
meant to convey reſpecting the ſituation and character 
of Elmore. If he meant to convey this impreſſion, 
that Elmore was 4a paſſenger, and a paſſenger only, 
who occaſionally lent a hand from mere inclination, 


is not that a grols falſification on the part of Hals, 


who being the maſter of the veſſel could by no poſ- 
ſibility be ignorant that Elmore was on board this 
veſſel as a hired officer, on a contract with their com- 
mon owner. Taking it in this view, I cannot but 
think that it would a moſt unnatural ſtrain of charicy, 
ſuch as muſt do violence to any man's underſtanding, 
| T 2 | ar 
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: r his fincerity, not to pronounce that Hals has moſt 
ö greossly prevaricated in his repreſentation bf this mat- 
. Wearhigth, ter, And therefore, whatever his general ehurscter 
"799 may be, about which loud outcries have deen made, 
that muſt be extracted from other materials d be 
found elſeuhere; but from what is found here, F am 
under the neceſſity of holding him a witneſs vetetly 
unworthy of all credit in this cauſe and I may ven- 


ture to ſtrike his mate out of the WP analen | 
the ſame reaſon, - I gg. 


| The matter of fact then ſtands, theſe two elke 
being diſmiſſed, between Elmore on the one ſide, and 
Roma on the other; Elmore deſcribing himſelf as ſea: | 
pilot, Roma deſcribing him as real captain. © By fea 
pilot, a term not very familiar to landſmen, 1 pre- 
ſume is meant the perſon who has the care of the na- 
vigation at ſea, but has nothing to do with the Con- 
cerns of the veſſel in port. Accordingly, it is repte- 
ſented that Elmore's authority ceaſed entirely 'on 
coming into port Hals appears in command—he is 
pteſented by the owner of the ſhip in that character 
to every perſon who has dealings with the ſhip or 
cargo, and. Elmore ſinks into the mere paſſenger, un- 
intereſted and unauthoriſed reſpecting either: But 
how ſtand the facts? Certain it is that Mr. Elmore 
is entered upon the muſter-roll and the log-book as a 
paſſenger—a falſe fact ab initio. In order to account 
for this, an explanation is ſuggeſted; that this was 
done to prevent his being known as an Engliſb officer 
of this ſhip at Batavia, an enemy's ſettlement, Where 
he might have been perſonally treated as an Engiifs- 
man, and with ſome danger to the ſhip herſelf, on ac- 
count of his official connection with her. If that had 
18 been 
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heen the only purpoſe of this diſguiſe, it wayld. have, 
dropped off when; he Jefr the enemy country and the 
danger ceaſed- Ho comes it about, that, even ſo 
late down. as on the; preſent examinations, long after 
all fear of the Dazch was out of the queſtion, Hals 
and the mate ſtill hold out this man as a mere paſ- 
ſenger. The expladation, therefore, is but a half 
covering for. the fact. As to ſubſequent tranſactions, 
it appears that Elmore confined the chief mate by an 
act of his authority, during the paſſage - that he gave 
the orders for ſtowing the cargo, and that during the 
voyage from Calcutta to Batavia he fold boxes of 
opium, a commodity of which a very large value will 
lie within a very ſmall compaſs. Roms ſays that he 
went down into the hatchway to ſling them up, and 
on aſking E/more if it made any odds as to number or 
marks, he ſaid no, and directed him to take the firſt 
that came to hand. Theſe are acts of power rather 
beyond the functions of a ſea- pilot. At Batavia how 
is he employed? An application is there made 
by a perſon for a paſſage to Europe - this application 
is not made to Hals, but it is made to Elmore, under 
the denomination of Captain Elmore - the pretence ſer 
up is, that he being an Eugliſbman, it was natural the 
application ſhould be made in this way; that is an 
explanation that has but half a colouring in this caſe, 
for he lets the cabin to this perſon; he deſcribes the 
cabin as, my cabin, and the price as, my price. The 
ſame obſervation applies to the act of confining the 
chief mate; that authority was exerciſed by Elmore: 
but there is a ſort: of formal paper exhibited, in order 
to ſhew that that might be done by order of Hals. 
There is alſo impreſs- money, which he pays in his 

1 „ 


3 


The 
Opin. 


— 


| March 15th, 
1799 


2 TY 


1799- 


Mr. Ogilvie left the ſhip at Calcutth, 
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Gi name Why it is ſaid, in anſwer to all this, that 


this was an act of neceſſity ; that he was obliged to 


tranſact this buſineſs, becauſe he himſelf was unable to 
goon ſhore, and dared not to ſet his foot in aloffile port. 


Now 1 think the letter which 1 is exhibited here, writ- 


ren by this perſon, does give the molt effeuiſ*con- 
tradition to ſuch repreſentation. It is a letter ad- 
drefled to Meſſrs. Lambert and Co., in Which he ſiys; 
« ],affure you I have not had a foot on ſhore fince 
I was not al- 
lowed to take an Englifo aſſiſtant, and a Dane cbuld 
not be procured for any money; 200 rix dollars were 
offered. I left Bengal with two aſſiſtant Danet; the 
one was conſtantly inebriated; the other, the ſecond, 
ſo ignorant, he did not know the right end of 1 n. 
ſpike,” | 

This is not the ſtyle of a man having nothing o 

do but with the ſea-navigation of this veſſel, It is 
ſaid, that this is a mere effuſion of vanity; 'a vain 
glorious air of repreſenting himſelf as a commander, 
where he was not.—Not very likely, I think: Mr. 
Elmore is a man advanced in years, much beyond 
the vanity of youth, He had been maſter 'of this 


veſſel; and therefore was not very likely to turn giddy 


with ſach an elevation. He goes on to ſtate, * and 
I am certain, had I left the ſhip for one day, that we 


' ſhould not have a man on board the next: that 


paſſage conveys to my mind a deciſive impreſſion, 
that this man remained on board the ſhip, not becauſe 
he was afraid of going on ſhore, or had any perſonal 
apprehenſion from the Datch, but becauſe he had the 
authority of that ſhip, and certainly wrote as the 
maſter then, if that is the caſe, what becomes of 


the 
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the plea ſet up ?—l ſay a more direct miſreprefentation 
could not be furniſhed than is affected to be given 
of this tranſaqtion to be ſure, there were twenty 
reaſons why this man ſhould be held back in this 
tranſaction ; for certainly, whatever the truth of the 
tranſaction might be, it was to appear a matter per- 
fetly fair. It muſt be a part of the ſcheme, à priori, 
that the outward appearance was to be Daniſo— totally 
un- Britiſb, if I may be allowed fo to expreſs myſelf 
—a Britiſh maſter would have been an inconvenient 
perſonage—ſtill more the former Britiſh maſter.— If 
a Dane had bona fide purchaſed, the former Engliſb 
maſter is the very laſt man he would have choſen to 
have left on board, and eſpecially with any ſhare of 
command in her. A Dane muſt have felt, that it 
was for his intereſt in the river Hughty, as well as at 
Batavia, to have not a ſhade of Britiſb complexion 
remaining upon his property. 

There is much collateral evidence ariſing from 
other circumſtances, of which Hals's rate and ftate 
of expences is one, —Krefting, the ſuppoſed owner, 
writes him a letter, in which it appears, that he was 
to be allowed for his expences at Copenhagen, ſixteen 
dollars a month, (about twenty pence a day,) and he 
is not to ſpend more, Now, without ſuppoſing that 
the maſter of a Daniſh Eaſt Indiaman is accuſtomed to 

the ſame ſtyle of eſtabliſhment which is known to 
exiſt in Britiſh veſſels of the ſame deſcription, and 
making all reaſonable allowance for the difference of 
money at London and at Copenhagen, and for the dif- 
ferent habits of luxury which may prevail in thoſe 
places, I cannot but think it an extraordinary thing, 


that the maſter and manager of ſuch a valuable Ea 
T 4 India 
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1 . datgooni this (ſtated to be-2:5950001, ) | 
_ "ou __ſhouts be! 'reſtrifted by his oπẽ,sͤ too deyene:an 
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capital of his on country: in Earopg. It is impolſible 
that this can be the allowance made to the real maſ- 


ter of the veſſel. As to tranſact ions: of: huſmeſſ at 
Batavia, the balance, in point of agency, e 
all compariſon on the fide of Eimore he 


thing that is done, and appears to have N | 


the confidence.—Great reliance was placed upon the 


objektion, that Almore could not be the captain, becauſe 


he was not to complete the voyage; he was to leave 


the ip in England, and not to go on to Caopenbngen. 
I can't think that much attention is dur to that. 


Precautions were taken for forwarding this ſhip on 


her arrival in Europe, from England to Cepenbagen, ; 


and for managing her concerns there the 'voyage 
was ſubſtantially completed on her arrival in Earope; 


and to ſay nothing of the plea of ill- health, which | 


made it defirable to Elmore to quit the ſhip- in 
England, there are other reaſons, obvious enough, 
why it ſhould be deemed prudent for an Exgliſb eap- 
tain of a foreign Eaft Indiaman to retire from the ſhip 
as ſoon as poſſible aſter ſhe reached 1 GY 
from the ports of the enemy. 

| Upon the whole, I am ſatisfied, judging! as Gare- 


fully as I can, that Elmore was the real maſter of this 


veſſel." That being determined, how does it affect 
the truth of the tranſaction of the ſale? He was maſ- 
ter to the time of the ſale: Hals proves that he de- 
livered him poſſeſſion of her Elmore gives a different 
repreſentation; for he ſays that Krefting delivered poſ- 
ſelion; and though the counſel have accounted for 
| this, 
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this, by ſaying that Krefting delivered poſſeſſion by. 

the ageney of Elmore; I cannot but think that the 

explanation would have come rather in a more ſatiſ- 

factory form, if it had been furniſhed by £/more him- 

ſelf in his depoſition. It is clear, then, that Elmore 

was the maſter up to the time of the transfer. It is 

likewiſe: clear that he was maſter afterwards, and 

upon terms of particular intimacy with the owner, | 

Mr. Lambert; for there is a letter produced, in-which 

he gives a confidental account of his private concerns, 

addrefled to Mr. Lambert, under the title of, My 

dear friend.“ Now it appears to me, that a maſter, 4 

ſtanding upon this foating, could not but have been 

apprized of the material circumſtances of the transfer 

of this Eaſt India veſſel, of which he was maſter be- 

fore, and continued fo afterwards. Let us then ſee 

what he ſays upon the purchaſe. Being aſked on the 

gth interrogatory, he ſays, That Jacob Krefting was 

the owner of the ſhip at the time of ſeizure: his cauſe 

of knowledge is, that he gave directions concerning 

the ſhip, and engaged the deponent to go as. pilot on 

the voyage under Captain Hals, and that Krefting was 

always received, when on board, by Hals, as the 

owner, and ſaluted as ſuch.” That is all he knows 

about it, He is aſked about the bill of ſale; he ſays, 

* It was made by the former owners to Jacob Krefting, 

but he can give na further account of it, having never 

ſeen it.” On the concluding interrogatory he ſays, 

That the ſhip was built far the-houſe of Lambert 

and Roſs and Co. of Calcutta, and they ſold her to 

Krefting in December laſt at Calcutta, as he believes.” 

He knows nothing then of the bill of ſale, nor of the 

conditions of ſale, nor anything about it, except what 
| | he” 
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he learns in this diſtant way from obſervation and 


general inquiry. Now 1 cannot but think,, that if 
ſuch ſale had taken place, it was impoſſible but as 


he muſt have had a complete knowledge ef itz, He 
therefore either diſſembles his Knowledge of a Can. 
action which he muſt have known, or no ſueh tranſ- 
action paſſed. To make it more incredible, it ap- 
pears that this perſon, in one of his letters to Lambert, 
ſays, „You know Krefting has appointed me ſea- 

pilot; referring to the courſe of events that had 
taken place, as matters of mutual communication 
and knowledge. Looking to all theſe circumſtances, 
I' am bound to ſay, that E/wore is diſcredited, and 
that the diſcredit of ſuch a perſon, / attention being 
had to all his relations towards this ſhip, does in a 
moſt material degree involve the diſcredit of the 1 
ſer itſelf. 

Upon the papers, then, it is ating this hd chr 
tably to ſay, that it is a caſe of further proof, the 
papers being in no degree ſupported. As to depoſi- 
tions, Hals and the mate I have diſmiſſed, Elmore 
profeſſes entire ignorance; Roma ſays he heard it 
reported that the ſhip belonged to Lambert and Roſs; 
it may be ſaid, that this leaves it at large. It becomes 
then neceſſary to notice other papers of a leſs formal 
nature, but which are of no ſmall importance in the 
deciſion of this cauſe, I mean three letters to Mr. 
Lambert.—It is admitted by the counſel for the 
claimants that they are not without their difficulties; 
at the ſame time it is to be remembered that diffi- 


culties may appear in a very fair tranſaction. But if 
the tranſaction is fair, a clear and certain explanation 
is to be expected; and the rather becauſe the parties 


are 
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this Court frequently to have- caſes ſubmitted to it 
loaded with difficulties which it is very laborious to 
remove; becauſe the parties, from whom alone ex- 
planation could be obtained, are living in another 
quarter of the globe. It ſometimes happens (it did 
ſo, very much to the ſatisfaction of the Court, in the 
American caſe of the Providence, ) that the party is in 
Court, and does, with a promptneſs that beats down 
all ſuſpicion, give ſolutions as faſt as objeRions are 
propoſed. In the preſent cafe, Mr. Lambert, the 
party, is in London; for though this is not expreſily 
admitted, yet the whole turn of the argument ſup. 
poſes, that the Mr. Lambert now in London, and the 
Mr. Lambert who was then in dia, and was return- 
ing to Europe, is one and the ſame perſon, He is, 
therefore, at hand to furniſh all neceſſary explanations 
to the counſel, and he was bound in juſtice to give all 
the aſſiſtance which muſt unavoidably have been re- 
quired, The Court, therefore, had a right to expect 
that the difficulties in theſe letters, which are addreſſed 
to himſelf, would have received explanations — not 
ſuch as can be traced no further than the mere in- 
genuity of counſel, of a nature merely conjectural at 
beſt; but explanations ariſing from an intimate 
knowledge of the tranſactions, and conſequently hav- 


ing all thoſe characters of certainty, and ſingleneſs, 


and clearneſs, which prove at once the truth of the 
facts and the truth of the explanations. 

The letters exhibited are three in number— No. 7. 
is a letter, dated Batavia, March 3, 1798.—There 


can be no doubt, upon the compariſon of hands, 2 
is 


ire on the ſpot oho can-fupply it. It is the fate of 
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ing propoſed, it had been found adviſable to adopt 
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this in leer som, Ma Bilnecandiris (8:ſubſcribsg = 


Dear ſir Fhe Odin/arcived here the firſt 4, 
Capt. Hal hee is taking in a cargo an acgdunt oh Mr, 
Krefting, as Mr. De Coning's freight wWowdinet anſwer 
his purpoſe. He does not expect to leavg his place 
until the firſt of May, which will make is Maren ber be · 
fore I can have the — _ ſeeing you in: Landen. 

wo vs nk. 
New — Wie given; of this letteſi is aha ir 
' might be for no other, purpoſe: than-to-inſogm:Mr, 
Lambert, the friend of the writer, chat he ſHould be in 
London in December and not before. If chat he true, 
what qccaſion is there for the writer to enter into the 
hiſtory of the Odin and her cargo? Why inſerm M.. 
Lambert, who was unconcerned in the ſhip and her 
cargo, that Capt. Hals is taking in a cargo om acobunt 
of Mr. Krefting, as De Koning's freight would not anſwer = 
his purpoſes. That was perfectly immaterial as to 
the matter of delay; becauſe the taking in & car for 
one perſon would juſt take up as much time as taking 
it for another. But if Mr. Lambert was really repre- 
ſented by Mr. Krefting, the nominal party, it ns moſt 
important intelligence. It informed him, in aver 
ſew words, that there was a cargo coming home on 
his own account; that of the tvo modes of proceed - 


ans CO” 


this, and that he might inſure, and take ortig:roes- 
ſures accordingly. - As to the ſuggeſtion, thatall:this 
was for the mere private amuſement of Mr. Lambert 
curioſity, about what was. paſſing at Batavia, (us 


* intereſted in the tranſactions af the..Eaft;) - 
mu 
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muſt obſerve, that the mere inſignificant information 
about this ſhip and her cargo! is a very por felection 


drefled in the abſende of Mr. Lambert to Meſſrs. 


about any ſuch matters. 


particulars contained are numerous; and it has been 


taken for true. By no means —if perſons are driven 
to the neceſſity of ſending intormation by other ſhips 
concerning matters which are not to be fully avowed, 


very well know, are themſelves liable to be intercept- 
ed; they will therefore be framed with a view to that 
accident, They will contain as much information as 
may be neceſſary, and no more; and they will be 
mixed up with other matter, giving the buſineſs an 
inoffenſive complexion. Such letters are half natural 
and half artificial: all that makes for the writers is to 
be ſuſpected, and all that makes againſt them "my be 
literally and ſafely applied. 

The letter ſtates,” « The Odin will certainly Cail 
from this place the firft of next month, loaded en- 
tirely on account of Mr. Krefting, being the return 
of 410 cheſts of opium, and 280 bales of piece 
goods; the former ſold for 300 rix dollars per cheſt, 
the latter 30 per cent. on the invoice. The returns 
are a ſpecified quantity of ſugar and coffee, which 
entirely fills the hold. Now, although he had al- 
ready informed him of the arrival of the Odin, yet he 
enters 1nto all the particulars of the cargo, and the 

manage- 


Prinſep and Co. w¾] could un __— no — 
The next letter — ah More 1 The | 


argued as if every one of thoſe particulars muſt be 


it is not to be ſuppoſed that the truth, and the whole 
truth, will be diſcloſed. Such letters, the parties 
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of topics for ſuch a purpoſe, and that the deter is ad- | 7 


12502. 


this veſſel, is it not to be preſumed that he had taken 


Lambert's having arrived in Zurape.Itqhas been ob- 
ſo minutely informed of the lading of this veſſel, that 


already referred to, in which Mr. Eimare writes, 


-theſe letters on any ſuppoſition that Mr. Lanbent 
was totally unintereſted in this ſhip and her cargo. 
The teſt propoſed is a perfectly fair one; ſhev 
authentic documents that are inconſiſtent with the 


Twenty fair papers may appear, be the tranſaction 
* what it may; but it is impollible chat a contradictoſ 
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management of it, in a maſt minute mancer—and he 
concludes, © be ſo good as to order me a pilat to relieve 


No, why all theſe minute paxticulars reſ 
this ſhip and cargo to Mr. Lambert, if he was toll 
unconcerned with the ſhip and. carga?:\Why-is he to 
provide pilots? If Mr. Krefting add ren lly purchaſed 


all due care to make arrangements of that ſott, and 
had not left it to the chance of Mr. Elmorg, the fea- 
pilot writing a letter, upon the further chance of Mr, 


ſerved, by way of explanation, of Mr. Lambert's being 


he might have an intereſt in the inſurance of this 
cargo made at Calcutta. That could not poſſibly be, 
becauſe it was perfectly uncertain whoſe the catgo 
was to be, De Koning's or Krefting and likewiſe, 
becauſe it is perfectly clear, that Eimore, the writer 
of that letter, aſſerts, in his depoſition, that he kney 
of no inſurance whatever. The third letter is that 


cc that he had not ſet a foot on ſnore, CG. 
Thus then ſtands the caſe upon theſe letters; and 

they certainly ſpeak a language inconſiſtent with the 

formal documents. It is impoſſible to account for 


tranſaction as a fair tranſaction, and it is overthrown. 


document 
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document can appear, coming from the parties them-« 
ſelves, and yet the tranſaction be true. One docu- 
ment of that kind reduces the matter ad abſurdum & 
inpaſſbile. The balance ſtands thus: AH thoſe other 
papers may be fair, and yet the tranſaction be falſe 
but this paper | cannot, by any poſſibility, be here, if tke 


tranſaction be other than falſe. Let us briefly con- 


ſider the res geſta· Mr. Lambert and Roſs are the aſ- 
ſerted ſellers of this valuable ſhip; the ſhip is going 
to Batavia to take in a valuable cargo from the 
enemy's ſettlement and carry it to Europe. Elmore, 
their former maſter, is the perſon employed to carry 
this project into effect. It was rather to be expected 


that Meſſrs. Lambert and Ro/s would diſcountenance 
ſuch” an undertaking, as well on account of its inter- 


ference with Britiſß intereſt in India, as on account of 
its being a direct unauthoriſed communication with 
the public enemy, for the purpoſe of relieving them 


out of their commercial diſtreſſes. The Court is 


ſorry to obſer ve, that a number of Britiſb ſubjects, in 
the character of officers of this ſhip, are aſſociated in 


this undertaking, not only againſt the rights of the 


Britiſh Eaſt India company, but againſt their allegi- 
ance. ' Are they not aware, that it is ſomething very 
like miſconduct to go to the enemy, without any per- 
miſſion, for a purpoſe of this nature? It is hardly to 
be conceived that Mr. Lambert and Mr. Ro/s, with- 


out ſome very conſidetable intereft in ſuch a tranſ- 


action, would give it the aid which it appears they 


did. Here is a foreign Eaſt India undertaking, diſ- 


countenanced in a very high degree by the laws of 
this country, ſo far as Britiſh ſubjects can be con- 


cerned; here is à public direct trading with the 


9 f enemy, 


communication, and correſpondence, and agency, in 


council at Calcutta. In other papers he is deſcribed, 
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enemy, for the purpoſe of relieving the valuable pro. 
ducts of his eaſtern ſettlement from the embargo 
under which the naval ſucceſſes of this country had 


placed them. How far ſuch an adventure has a right 
to uſe the convenience of Britiſb ports in Europe, and 
of Britiſh agency in ſuch ports, may be matter for 


ſome conſideration. But at any rate, the degree o 


which Mr. Lambert is connected with the tranſaction, 


does very much favour the ſuppoſition that all his in. 


tereſts in this veſſel, of which he was recently the 
vndoubted proprietor, were not completely diveſted. 


So much for the letters. —Who is the purchaſer? 


a Mr. Krefting: Mr. Krefting is dEſcribed to be 
ſecond in council at Frederichſnagore. I preſume I do 


"no. injuſtice to that ſettlement, when I ſay, that our 


idea of a ſecond in council there, is not to be formed 
vpon exactly the ſame ſcale with that of a ſecond in 


I obſerve, director of the auctions and a notary pub- 
lick. He appears to have gone to the Eaſt in 1787, 
and to have reſided about two years of the inter me- 


diate time in Europe, part of which was ſpent in Ex- 
land. I am well aware of the rapid manner in which 


fortunes are accumulated in that quarter of the globe, 
and, therefore, am not prepared to deny that Mr. 
Krefting might have accumulated a fortune of 
150, 00. which is required to cover the preſent ad- 
venture. But there is a letter exhibited, which makes 
a ſtrong impreſſion upon me; it is written by Mr. 
Krefting, the ſecond in council, to Hals the maſter, 
the perſon who is reſtricted, in his expences in Europe, 


to 13. 8 l. a day, and, therefore, one would expect 


ee 
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to be written with all the diſtance which fuch a diſs 


the formal papers are all compoſed in a ſtyle correſ- 
ponding to their difference. of fortune and condition. 


* 


But this is a letter written in a ſtyle of the utmoſt 


fimiliarity —in a tone which the counſel for the 


claimants have repreſented as ſavouring of idle Jocu- 
rity: © My dear Hals ,—Whether it wilt pleaſe or 
diſpleaſe you, I cannot tell: upon my ſoul I cannot 
ſend you the beef you defire, for th there is not time for 
it; and I am already 72 rupees in debt to Dates, 
which I cannot immediately pay: and now to go and 
raiſe a new account, it will not dot upon my ſoul it 


469 
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parity of ſituation begets. and requires, accordingly oommmmens 
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is not for want of inclination,” This is faid-to be 


jocular, —I have but a dull fancy in matters of that 
fort, and, therefore,” cannot pretend to limit the effu- 
ſions of a ſportive fancy ; ; but to me it appears to be 
a very ſerious plea in forma pauperis, im which it is 
repreſented, that the writer, who is the owner of an 
adventure of 150,000. value, is diſabled from ſend- 
ing a ſmall ſupply of beef, on account of his having 
already run up a ſcore with his butcher to the amount 
of ſeven or eight pounds, Make what allowance you 
pleaſe for the difference which may happen to exif? 
between two Eaft India companies, it is impoſſible to 
avoid two concluſions on reading this letter; that the 
perfon to whom it is addreſſed could not be the real 


maſter of a great Eaſt India veſſel, and that the writer 
could not be the real owner of that veſſel, together 


with her cargo, amounting to 150, oo J. I fay no- 
thing further of the groſs improbability, that if Nrefi- 
ing had really purchaſed this adventure, he would 


have been ſo inprodent as to-endanger. intereſts of 


VOL, I, v ſuch 
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ſuch magnitude, by connecting with the conduct and 
management ſo many Britiſh. perſons, and particularly 
the Britiſh merchants from whom they are affected to 


be purchaſed. 


There is only a one perſon . more to whom I. ſhall 
advert, that is Mr, Elmore, the former Britiſh maſ. 
ter continued in his employment, and continued 
under a maſk—the fact attempted to be diſſembleq, 
but clearly proved; — this ſame Captain correſpond. 


ing on the concerns of the adventure, and with the 


former Britiſh proprietors: can any thing look more 


| like a mere ſhifting of name, and nothing elſe? a 


mere nominal transfer; all ſubſtantial intereſts re. 
maining the ſame. 

This then is the general view (omitting many par- 
deen remarks made by the counſel) which I am 
diſpoſed to take of this caſe, as well reſpecting the 


15 cargo as the ſhip; moſt of the obſervations affecting the 


cargo as well as the ſhip. and indeed with ſuperior force, 


on account of its ſuperior value. What is the Court 


to do upon this view? Further proof has been rather 


rejected on the part of the claimants, on account of 


the diſtance of the Parties from whom it could be ob- 


tained; although I can't help chinking that there are 


perſons nearer at hand who could give a pretty full 


account of the matter. ¶ Laurence—We did not mean 
to be ſo underſtood. ] Then I will take it the other 
way Farther proof is now aſked, but it is not much 
preſſed I have ſtated the general impreſſion which 
the caſe has made upon my mind; and it is the per- 
petual comfort and conſolation of the chair which [ 
fill, that any erroneous impreſſion of mine will be 


corrected by a more enlightened - tribunal, It is my 
1 duty, a 
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duty, however, to determine them according to ry - The. 
own impreſſion ; and following that guide, I PrONOUNCeE 
my judgement to be, that Mr. Krefting is not the real 1 * 
proprietor of this ſhip and cargo, and I therefore re- 

ject the claim, and condemn the property as lawful 


prize, 


# 
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a | | | The Court of 
HIS was a Caſe of ſalvage on recapture of an Ame- Adana wil 


1 rican ſhip by the crew; part of whom being exerciſe ajuriſ- 
Britiſh ſeamen, and praying to be rewarded, the forcign thip | 
cauſe now came on to be heard on proteſt againſt the — 
juriſdiction of the Court over an American ſhip. — Nee 


In ſupport of the Proteſt, the King's Advocate and cou in the 
Sewell However much perſons may differ in opinion praysto be re- 
reſpecting the policy of encouraging reſcues of this 
ſort to be made from the enemy by the crew of a 

captured veſſel, it certainly is not from the owners 

that any objections are to be expected; it is not for 

them to deny that the parties who recover property 

for them ought to be liberally rewarded, There is 
accordingly no diſpoſition in the owners in this caſe 

to withhold a very liberal recompence from any 

whoſe ſervices are acknowledged. But it is by no 

means admitted that the ſervices of Miller and the 

other Britiſh ſeamen were ſuch as they repreſent 

them; and it is conceived that this is not the proper 
juriſdiction before which American owners are to 

be called, to conteſt the demands of one or two of 

| v 2 their 
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their crew, It is haped, therefore, chat che liberaliry 
of their intention will not be queſtioned on account 
of the refiſtance which they think themſelves bound 
to make to thoſe claims. | 
As a recapture from the enemy, this caſe is a caſe 

of prize; and it is not to be argued, that this country 
can exerciſe a prize juriſdiction, any more than any 
other juriſdiction, over foreigners. In reſpect to other 
matters, there have been many cafes in which the 
Court has always cautiouſly declined ſuch an inter. 
ference. There have been inſtances of ſuits for ſailors 
wages between foreigners, which the Court has always 
rejected; and it would be a ground of great jealouſy 
if it were now to depart from that practice in reſpeR to 
America, and to affert a juriſdiction over American 
ſubjects, efpecially in matters of prize. That there 
was an Englifoman concerned in this affair can confer 
no juriſdiction ; for ſuch a diſtinction would be at- 
rended with endlefs confuſion. Suppoſe an inſtance 
in which, Spain being a neutral, a Spanj/ ſailor, being 


one of the crew of an Englihh ſhip recovered from the 


enemy, ſhould apply to Sg2ni/þ courts of juſtice for 
his recompence ; by the Spaniſh law, after 24 hours 
poſſeſſion, the whole would be prize to the recaptors, 
while we ſhould allot only a certain proportion : how 
could ſuch a difference be reconciled ! -or how can it 
be ſuppoſed that the X»g/ih owners would ſubmit to 
ſuch a determination! 

' Theſe are the objections on the apps that 


Miller was a paſſenger, as he repreſents himſelf: 


but the fact is, that he was inrolled as one of he 
crew, and ſigned the ſhip's articles in the rank and 


ſituation of * In that . his national cha · 
racder 
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rater muſt be taken froth the ſervice in which he is 
employed. But there is an affidavit produced, ſtating 
his ſigning to have been by miſtake, and explaining 
the reaſons why he aſſumed the character of carpetitet 
2s a diſguiſe ; and there is 4 note produced alſo to 
ſhew that he actually paid for his paſſage; ard it is 
argued that he is to be conſidered as a paſſetiger. At 
moſt this is but parol avecmerit againſt his own act, 
and, therefore, not much to be regarded. It is, be- 
fides, not clear that the note was not given for collu- 
five purpoſes. It is ſubmitted, under theſe circum- 
ſtances, that as carpenter he muſt ſhare in a ſubordi- 
nate capacity, and not to the extent of his preſent 
claims; and that even that ſhare cannot be allotted to 
him by this Court. 

In reſpect to the cargo of this veſſel, the warrant 


is directed againſt the whole; but part had been be- 


fore landed and delivered to the confignees, and 
therefore the procefs of the Court of Admiralty can- 
not reach it, as being iz rem only; and not extend- 
ing to goods on ſhore ; as it was determined in the 
caſe of the Oofter Eems, in the laſt war; the 
parties have therefore loſt their remedy againſt that 
part, and muſt be referred to the courts of America, 
where they may have full redreſs againft the owners 
in another way.— The Court afking whether any offer 
had been made to the other part of the crew, it was 
ſaid, that the underwriters had offered the maſter a 
reward of five per cent. with which he was fatisfied ; 
that the' Americas ſailors had been referred to the 
courts of America, by the American miniſters; and 
that Miller being conſidered as an American, no fepa- 
rate offer had been made to him, except to ſettle the 
matter by arbitration, 

_ Againſt 
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g i The . | Agoinf the Proteſt, Laurence and Swabe This caſe 
| re divides itſelf into two queſtions; a —— of 1 Juriſdic- 


Merch 19th, tion, and a queſtion of merit on the facts. It is ſaid 
we that there have been caſes in which this Court has re. 
fuſed, to interfere between foreigners: undoubtedly 
there have; but thoſe were not caſes in which the 
matter was concluded, as it is in chis preſent caſe ; 
for it is a material circumſtance that this voyage was 
to have ended at London; beſides, ſalvage 1 is a favoured 
principle of the law of all nations; It is not a matter 
of domeſtic juriſdiction, but one that 1s to be ſertled 
and adjuſted wherever the voyage ends, It is ſaid 
that the Court will not entertain ſuits for. wages be- 
tween foreigners—but for this reaſon, that the con- 
tract for wages cannot be the ſubject of a ſuit till the 
return or end of the voyage. There are, however, 
other queſtions which the Court does frequently en- 
tertain between foreigners, ſuch as bottomry, on 
which ſuits have often been entertained in this court 
between an Engliſhman and a foreigner, or between 
two foreigners; as a ſuit which is to be determined 

where the voyage ends. 
As to the hypotheſis of the Spaniſh caſe, it does 
not apply; becauſe, if the court of Spain had inter- 
poſed on ſuch an occaſion, they would have acted on 
the principles of Engliſh law, and on the general law 
of nations, to aſſign a quantum meruit. In the ſame 
manner, theſe parties, when they have given an ap- 
pearance, may plead anything particular or ſpecial in 
the law of America that they think fit; but otherwiſe 
the Court will be at liberty to uſe its own diſcretion. 
As to the part of the cargo which has been landed, 
It is to be obſerved, that this is a matter of prize, and 
: NH 
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in ſuch caſes the Court has a juriſdiction over the cargo 
or proceeds, in whatever hands they are found, even on 
land. In the proceſs of the civil Court of Admiraley'it 


is otherwiſe; but the prize court is knovn to have ſuch 


a power. This is a cafe of recapture, differitg'in no- 
thing from a caſe of capture or prize, and, therefore; 
it is competent to this Court to follow the//proveeds 
into the hands of the conſignees. It is, beſides} 
obſervable in this caſe, that the converſion has 
been made fince this monition iſſued; the parties; 
therefore, acted aſter notice, and in contempt of the 
proceſs of the Court: the monition having iſſued 
on the 18th of OFober, and the ſale being ſtated, 
even in their own affidavit, to have been en 
to that time. 

In reſpect to the merits of the partie 

Court It ſeems te me that the queſtion at preſent 
is confined ſimply to the juriſdiction. In this ſtage I 
could not proceed to adjudge the reward, was I fo 
diſpoſed, The moſt that I can do will be to over- 
rule the proteſt as to the juriſdiction of the Court, 


JupcmMenT. 
Sir V. Scott—This is a caſe of an American thip 


18 
This 
TwoFnrtnnss 
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taken by the French, on a voyage from Philadelphia 


to London, and afterwards reſcued by her crew. 


It is allowed to have been a reſcue very much to 


the advantage of the owners, as a conſiderable reward 
has been already paid to the maſter by the under- 
writers, I ſhall not now, however, enter into a diſ- 
cuſſion of the facts, for the purpoſe of ſettling the 
total of the reward, or the proportions to be aſſign- 
ed, to the particular actors in the ſervice, becauſe a 


U 4 previous 
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previous queſtien has been ſtarted reſpeRing ibe | 
—.—.— diction of the Court. | It appears that — 
Merch 1965, an atreſt, by proceſs, of the ſhip and of ſuch goods u 
Ine had nat been delivered on ſhore; hut that ſome good 
| had been landed and delivered whilſt à negociatios 
was going on between the parties to ſettle the reward, 
—An appearance has been given under protef, as to 
the goods landed: but that cannot, by any poſſi- 
bility, legally avail, except 3s to thoſe goods ſo landed 
on, ſhore, ſo far as it is founded on the mere circum. 
Kance of locality. For the reſt an appearance haz 
been given generally, But ill I am willing to fay, 
that if there was a well founded objection to the juriſ. 
dition of the Court in general, I ſhould not think it 
right to hold the parties either to their general appear- 
ance or to-the mere grounds of their partial-proteſt. 
It has been (lightly queſtioned in the act af Caurt 
(which contains the expoſition of facts given in 
by both parties), whether there was ſuch a ſtate 
of hoſtilities between America and Francs as to raiſe 
a title to ſalvage for American goods retaken from the 
French. But this point has not been purſued in argu- 
ment; and, indeed, I ſhould wonder if it had, after 
the determinations of this Court, which have, in 
various inſtances, decreed ſalvage in ſimiliar caſes. 
It is not for me to ſay whether America is at war with 
France or not; but the conduct of France towards 
America has been ſuch de fas, as to induce Americas 
owners to acknowledge the (ervices by which they 
have recovered their ſhips. and cargoes out af the hands 
of French cruiſers by forge of arms. In this very in- 
ſtance it ſeems to have been ſo underſtood, for the 
underwriters, repreſenting the owners, have ay 
a 6 
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he maſter of this veſſel for an act, which would, on any 
other ſuppoſition than that of ſubſiſting hoſtilities, Two — — 
have been reprehenſible. For although it is meri- Mord wed 19th, | 
torious to reſcue, by force of arms, from an enemy; 
it is quite the reverſe to reſcue from a neutral, from 
whom the owner would have a right to claim cofts and 
damages for an unjuſt ſeizure and detention. If, in- 
ſtead of this, a reſeue by ſorce is attempted, and the 
party takes the law into his own hands, it becomes a 
breach of the law of nations, which would endanger 
the ſhip and cargo, if that attempt ſhould be difap- 
pointed: if, therefore, the French ſeizors were to be | 
eonſidered as neutrals, the owners would have reaſon . 

complain that this reſcue had expoſed their pro- 
perty to unneceſſary hazard, inſtead of preſerving it. 
Theſe owners are, therefore, barred by their own act 
from objecting againft the neceſſity and the legality of 
ſalvage, whatever may be the preſent ſituation of 
affairs between America and France. 

This being diſpoſed of, I come now to a ſecond 
poſition, that every perſon aſſiſting in reſcue has a 
lien on the thing ſaved. He has, as it has been 
argued, an action in alſo; but his firſt and 
his proper remedy is in rem; and his having the one 
is no argument againſt his title to the other. Then 
where is this lien to be demanded? It ſhould ſeem 
that that was an unneceſſary queſtion to be propoſed, 
when the goods were admitted to be in Exgland: but, 
ſtrange as it may appear, it is argued that this claim 
is to be enforced in America, becauſe the ſhip is an 
American ſhip, and the parties are American failors. 
In the firſt place, I am farisfied that theſe perſons are 
not to be conſidered as American ſailors— They are 
Britiſh 


* 
* 
. 
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Brig born ſubjects returning t6 their\own country, 
without any engagement or intention to go back to 


March xgth, America, and without having any domicile; there, 


1799 


Anerican veſſel; for this act was na part of theit 
general duty as ſeamen: they were not bound by their 


of this nature reſpecting the merits of Britiſh ſea- 
men on ſuch occaſions : 


and merely working their paſſage homeward on bord 
this ſhip. They are, then, not at all in the condition of 
American ſubjects; neither are they ſo to be conſidered © 
in this act, even if hired as mariners on board this 


general duty as mariners to attempt a. reſcue; not 
would they have been guilty of a deſertion of theit 


duty in that capacity, if they had declined it. It is 


a meritorious act to join in ſuch attempts; and if there 
are perſons who entertain any doubts whether it ought 


to be ſo regarded, I deſire not to be conſidered: as one 


of the perſons who entertain any ſuch doubts. But ĩ 
is an act perfectly voluntary, in which each individual 
is a volunteer, and is not acting as a part of the crew 
of the ſhip in diſcharge of any official duty, either or- 
dinary or extraordinary. The oppoſition, cherefore, 
to the juriſdiction of the Court fails in its founda- 
tion of fact, that theſe are American ſeamen. But 
it is aſked, if they were American ſeamen, would this 
Court hold plea of their demands? It may be time 
enough to anſwer this queſtion whenever the fact oc- 
curs. In the meantimel will ſay, without (cruple, that! 
can ſee no inconvenience that would ariſe if a Britiſh 
court of juſtice was to hold plea in ſuch a caſe; or 
converſely, if American courts were to hold pleas 


for ſalvage is a queſtion 
of the jus gentium, and materially different from the 
queſtion of a mariner's contract; which is a creature 


of 
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of the particular inſtitutions of each country, to 1 


particular rules. There might be good reaſon, there- 


fore, for this Court to decline to interfere in ſuch 


caſes, and to remit them to their own domeſtic forum ; 
but this is a general claim upon the general ground 
ol quantum meruit, to be governed by a ſound diſcre- 
tion, acting on general principles; and I can ſee no 
reaſon why one country ſhould be afraid to truſt to 
the equity of the courts of another on ſuch a queſtion, 
of ſuch a nature, ſo to be determined. Te 

It is ſaid, different countries may have different 
proportions of ſalvage; and, therefore, an inconveni- 
ence may ariſe from ſuch interference. But I do not 
know that there exiſts any rule on this matter, be- 
yond that which ſubjects ſuch matters to a ſound diſ- 
cretion, diſtributing the reward according to the value 
of the ſervices that have been performed, There is 
no rule preſcribed in the, Engliſs law, nor do I know 
of any in the codes of France or Spain, applying to 
the caſes of foreign property reſcued. In caſes of 
reſcue between Engliſh ſubjects, this Court uſually 
adopts the proportion of recapture; but it is noc 
bound to do ſo: and in reſpe& to foreigners, there 
is no rule but that of the quantum meruit. In- 
deed, I believe this is, perhaps, the firſt caſe in 
which a foreign reſcue has been made by Britiſb 
aſſiſtance, As to the caſe which has been put, 
of a reſcue by a crew, of which nineteen ſhould 
be Engliſh and one a Spaniard, I cannot ſee that 
any great difficulty would enſue. The caſe of recap- 
ture is provided for by the regulations of Spain; but 
| do not recolle& that the caſe of reſcue is ſo; but 
ſuppoſing 


applied, and conſtrued, and explained, by its own. 


The 
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with any attention to that rule; the whole effect, and, 


to that Spaniard; for there is no pretence to ſay that 
the nineteen Engliſhmen would be entitled to any 


peared; nor is it proved that there was any Briti 
Property on board. But as to theſe Britiſb ſeamen 
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ſuppoſing that it is, and that ir gives the entire boi 
of the reſcued property to the reſcuers ; and that it was 


neceſſary, or at all proper, to decide ſuch a mixed af 


therefore, the whole inconvenience would be, that one 
twentieth part of the property would be condemned 


benefit from ſuch a rule, | 
Theſe conſiderations, therefore, found no li ob. 


jections againſt the exerciſe of the juriſdiction: but l 


go farther and ſay, that I think there is great reaſon 
for it, becauſe it is the only way of enforcing the beſt 
ſecurity—that of the lien on the property itſelf. Be- 
tween parties who were all Americans, if there was the 
ſlighteſt diſinclination to ſubmit to the juriſdiction of 
this Court, I ſhould certainly not incline to interfere; 
for this Court is not hungry after juriſdiction, where 


the exerciſe of it is not felt to be beneficial to the 


parties between whom it is to operate, At the ſame 
time, I deſire to be underſtood to deliver no decided 
opinion, whether American ſeamen reſcuing an Ame- 
rican ſhip and cargo, brought into this country, 
might not maintain an action in rem in this court of 
the law of nations, —But if there was Britiſh property 
on board, and American ſeamen were to proceed here 
againſt that, I ſhould think it a criminal deſertion of 

my duty if I did not ſupport their claim. 


In the preſent caſe no American ſeaman has ap- 


holding no connexion with America, and having 


reſcued foreign property, I have no doubt that they 


are 
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are entitled to have their ſervices rewarded here; for 
it would be but a mere mockery, and a deriſion of 
their claims, to ſend them back to America to hunt . 
out their redreſs againſt each individual owner of ſe- 
parate bales of goods : it were better to inform 
them that they were entitled to nothing, than to re- 
mit them on fuch a wild purſuit: I ſhould there- 
fore think it a reproach to the courts of this country, 
if they were not open to lend their nne in fucl'a 
caſe. 
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I muſt do the owners themſelves the juſtice to 


obſerve, that they ſeem to have been fo ſenfible of 
the impropriety of ſuch a proceeding, that they have 
referred the matter to the infurers here in this coun- 
try; and it has been faid that the inſurers are the 
proper perſons to diſtribute the reward. It might 
happen that property was not inſured: what is to be 


done in fuch a cafe? I know of no neceffity that 


exiſts for an arbitration on ſuch a matter. If the 
parties agree, and the arbitrators offer fuch terms, 
from equity and liberality, as induce them to abide 
by their arbitration, there can be no objection to 
that : but to ſay that the claimants are of right to 
abide by any arbitration, and that they are compelled 
to an arbitration, when they have a legal right to a 

legal deciſion, is not a very reaſonable expectation. 
I think I might fay without juſt offence, that in- 
ſurers, if arbitrations were neceſſary, are not the 
fitteſt perſons to be reſorted to as arbiters, for this 
limple reaſon, that they being generally the perſons 
whoare to pay, are not exactly the perſons whom a con- 
ſiderate man would ſelect td determine the quantum 
of Payment. On a queſtion between thoſe who are 
to 
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in the determination of any ſuch caſes. I am of opi 
nion, therefore, that the juriſdiction of the Cooth is 
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to pay and thoſe who are to receive, aer e thoſe 
claſſes of men are but ill prepared to decide. It il 


not be underſtood to be any reflexion on the known li. 
berality of Britiſh inſurers, when I obſerve, that one 
great end of the inſtitution of civil ſociety: is to pre. 
vent men from being Judges in caſes wherein 
are concerned; and to remit the deciſion of adverſe 
intereſts to thoſe who can have no e 


well founded, and that the parties had a right to re- 


ſort to it ; that the circumſtance of the ſhip and 


being American property will not exclude the juriſ- 
diction where there are any Britiſh ſubjects con- 
cerned, and where the goods are within its juriſdie- 


tion. 


But another . ariſes, Whether the jide 
tion is ouſted by the landing of the goods, ſo far as re- 
lates to that quantity landed? I confeſs I ſee no great 
advantage likely to accrue to the American owners from 
this objection ; becauſe if they take the caſe from this 
Court on ſuch a ground, they muſt go to another; 
and if their objection is to a Britiſh judicature, as I 
colle& from the argument, much is not gained from 
going to a Britiſb court of common law: it would 


be but to change poſtures on an uneaſy bed. But 


let us ſee how far this objection can avail: It is ſaid, 
that the goods being on ſhore. are out of the jurif- 
dition of the Court of Admiralty. With regard to 
the Inſtance Court, that may be true, In caſes of 
wreck and derelict I have known many inſtances. of 
great hardſhip; and] will add, of crying injuſtice; where 
ſalvors have been amuſed with negociations till the 


goods 


HIGH COURT. or ADMIRALTY. * 


poods were landed, and then the authority of this 75. bann 
Ga has been defied, and the juſt demands of the ——— 
claimants laughed to ſcorn. How: far ſuch a+pro- aan 
ceeding would be ſuſtained: by a court of common | 
law, is more than it would be proper for me to con- 
jecture; farther than that it ſeems matter of reaſon- 
able doubt how far a change of locality ſo effected 
would be permitted to defeat the claims of 3 
juſtice. 

There is no reaſon to ſurmiſe ſuch an intention in 
theſe parties, although. it does not appear that the 

were landed after notice chat n _ [ 

been inſticuted here. 10 01 

But whatever may be the law as to wreck. — Joi 
reli, I conceive it does not apply to. theſe goods, 
which 1 conſider to be goods of prize; for I know 
no other definition. of prize-goods, than that they 
are goods taken oa the high ſeas, jure belli, out of 
the hands of the enemy ; and there is no axiom more 
clear, than that ſuch goods, when they come on ſhore, 
may be followed by the proceſs of this Court. In 
ſuch caſes the common law courts hold they have no 
jvriſdiction, and are even anxious to diſclaim it. The 
caſe of the Oofter Eems, which has been alluded to, 
was very different from this: In that caſe there 
was a material diſtinction as to the origin of the ſub- 
ject matter; for it was there expreſsly ſaid by the 
great perſon who then preſided, © that thoſe goods 
had never been taken on the high ſeas, they had only 
paſſed in the way of civil bailment, on delivery into 
civil hands; and were afterwards arreſted - on ſhore. 


as prize: it was held, that. there was no att of cap- 
ture 
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in by a monition.— A different way has been taken in 


. Gedwin Sands, on a voyage from the Texel to the Zaft Indio. 


_ arreſt the goods and remove the cauſe from the Cingue Ports to 


cre on the High us, und therefore that they . 


| follow. If the goods are removed before proceed. 


tain; Earl Gozver, Lord Preſident of the Council; __ of 
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not to be conſidered as prize (). We 
n 


prize; and if fo, all the eonſequences of prize vil 


ings are commenced, they are ſtill hable to be ealled 


this caſe by a perſonal monition, as more convenient 
to the parties proceeded againſt, On the whole, 1 
am of opinion that the Englifh ſeamen are entitled 
to redreſs here; that theſe goods being matter of 
prize, even that part which had been landed, are ſub- 
ject to the juriſdiction of this Court, and 1 ſhall 
therefore overule the proteſt. That is all that I can 
Go at preſent. 

On the 16th of May this cauſe came on to be 
RS ene of the . * an! 

5 — — 


8 the caſe of a ſhip franded on the | 


The cargo was ſent on ſhore, and, amongſt the reſt, ſome boxes of 
filver were depoſited with the Praſſian conſul, The warden of the 
Cingue Ports claimed the cargo as the property of enemies, being 
become 8 perquiſite of Admiralty within that juriſdition. The 
maſter obtained a monition from the High Court of Admiralty to 


the Prize Court, where he gave a claim for the cargo as Profia 
property. The cargo was condemned: but on appeal that ſer- 
tence was reverſed ; and the Lords pronounced, That the Hyh 
Court of Admiralty had not a juriſdiftion over the goods ſeized 
and proceeded againſt; and they reverſed the decree appealed 
from, for want of juriſdiction. Lords, July 14, 1734+ 
Preſent, Lord Thurlew, Lord High Chancellor of Great Ii. 


Carrmarthen ; Sir Lloyd Kenyon, Maſter of the Rolls. 
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aſter à diſcuſſion of much contradictory evidence, TwoFuix * 


— 
ne 


vas of opinion that Miller's ſtatement of his ' own 
ſervices was corroborated by the general reſult of the 
evidence ; and that he was to be conſidered as a paſ- 


ſenger, and not as a N e in . ſerviee of 
the ſhip: | a 2 . 464454 
The Court expreſſed it to be a matter of impor- 
tance to the claimant to. have this point eſtabliſhed; 
as the character and condition of the perſon was a 
fir circumſtance to form. a material conſideration in 
diſtributing the reward ; both becauſe the nature of 
a reward carried with it a neceſſary reference to the 
rank and circumſtances of the perſon rewarded ; and 
becauſe an elevated condition gave the perſon greater 
influence over the enterprize, and would beſides ex- 
poſe him to greater ſeverity of treatment, in caſe of 


failure. Being of opinion that Miller was in reality a 


paſſenger, and not the ſhip's carpenter, and that his 
ſervices had been very inſtrumental in effecting the 
reſcue, the Court pronounced that he ſhould be re- 


warded equally with the maſter : that as the maſter 
had been allowed 1250 J. by conſent, Miller was en- 


titled to the ſame ſum, with an addition of 2701. 
paid by him to buy over ſome Daniſh ſailors on 
board the French ſhip, and gol. for perſonal ex- 
pences : the expences of the ſuit hang ordered to be 
paid out of the proceeds. 

Wich reſpect to O' Connor, an Iriſh alen joining 
with Miller in this petition, the Court ſaid, that as 
there appeared nothing to diſtinguiſh- him from the 
reſt of the crew, in point of merit, and as the under- 
writers had agreed to give him 3004. it ous be 


ſufficient to confirm that offer. 
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A non-com- 
miſſioned cap- 
tor rewarded ; 
the whole 
given, 


the crew; to be divided according to the uſual pro- 
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"31ſt May. Four Americas ſeamen, concerned in, this 


— each, with their expences, / \\ 


"oth May 1799.—In the Good Intent, Humphies, an Engliſh veſſel 
recaptured from the French, by an American armed ſhip, the 
American ſal vors appeared praying ſalvage.—Court—This is a 
amicable caſe; there is no oppoſition to the juriſdiction of this 
Court, There. ſeems to have been no extraordinary merit, as the | 


American ſhip was a ſhip of force, and no reſiſtance was made... 
b ſhell therefore ditect WER uſual falvage 6 of a ſixth, 


TP 1 
. * * C 0 


hs. 1 


1 THE H AASE, DRkvx, Maſter. 


nis was a caſe of a ſhip taken by a non-commiſ. 

ſioned captor, and condemned as a 4roit of Ad. 
miralty ; it was now referred to the Court 0 reward 
the captors. 

The facts were The ſhip was a Dutch veſſel, 
carrying a quantity of gun-powder from Batavia, to 
be diſtributed among the back ſettlements at the Cape 
of Good Hope, for the purpoſe of annoying the Cape. 
The caprors took poſſeſſion of the ſhip without re- 
fiftance ; but on following a part of the gun-powder 
which had been landed, they were expoſed to the 
fire of muſquetry from the blacks, and were 
compelled to ſuſtain ſomething of an engagement. 
It appeared beſides that the capturing ſhip was a 
South Sea' whaler, and that ſhe had Joſt the chief 
part of the object of her voyage by this ſervice. 
The Court gave the whole of the proceeds: one 
third to the owners of the veſſel, and two thirds to 


portions in private ſhips of war. 
The amount of the proceeds was 29007, 
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- Maſter. 
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HIS was a cafe of a ſhip captured « on the 1 zth o of bs 


November 1796, and carried into Shields. 

The claim was given on the 23d of December, 
and no proceedings having been inſtituted by the 
captors, the claimants took out a monition againft 
the captors, to proceed to adjudication, on ſuggeſtion 
that there was an intention of removing the veſſel 
from Shields to Scotland. 


given againſt _ 
4 captor for 


unjufſtifiable 
detention and 


delay, in pto- 
ceeding to ade 


judication. 


No appearance was given for the captors till the 


26th of February, when they conſented to reſtitu- 
tion. An application was now made that the claim- 
ants might be allowed demurrage. | 

Court—Demurrage is Clearly. due. The captor 
has not only neglected his duty, but there appears to 
have been an intention of violating it till farther by 
carrying the veſſel into another port, out of the ju- 
riſdiftion of this Court. On the part of the claimants 
there has been no precipitation, nor any attempt to 
throw odium on the captor. They waited nearly 
two months; and I muſt not ſuffer them to be __ 
judiced by that forbearance. 

No appearance is now given for the captors, There 
has been ſome miſconduct for which they are re- 
ſponſible, and perhaps it ought to call for more 
than a mere reparation in damage. I ſhall grant de- 
murrage, referring it to the regiſtrar and merchants 
to fix the proportion. 


Demurrage aſſeſſed, on 180 tons, for three months 


and twenty days—330J. 
X 2 
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| a THE MERCURIUS, Meincks, Maſter. 

Freight of con- HIS was a veſſel belonging to merchann of 
traband goods 18 

refuſed,  ** Hamburgb, and taken 13th Nov. 1796, on a 


voyage from Archangel to Rotterdam with à cargo 

of tar, of which 200 barrels remained unclaimed, 
Application being now made. for an allowance of 
freight, the Court rejected the petition (a). 


(a) Formerly by the law of nations, the carrying of contra- 
band articles of war worked a forfeiture of the ſhip. Declaration 
of England and Holland againſt Spain, 17th Sept. 1625, art. 20, 
and treaty between Ergland and France Nov. 3, 1653, art, 15. 
In modern practice, except where the contraband articles belong 
to the owner of the veſſel, or where the caſe is attended with par- 
ticular circumſtances of aggravation, the penalty has been miti- 
gated to a forfeiture of freight and expences. Vide ſup. p. gi. 
Bynher ſhock ſtrongly vindicates the ſtrictneſs of the ancient law: 
«©, publicabam quoque naves amicas fi ſcientibus dominis con- 
trabanda ad hoſtes deferrent; & niſi pacta impediant omnino 
publicandz ſunt quia earum domini operantur rei illicit,” Hul. 
9. I. P. lib. i. ch. 14. On the ſame principle, Heineccius, 
« Quemadmodum ejuſmodi pacta ad exceptionem pertinent; ita 
facile patet regulam eſtis non tolli, adeoq. certi juris eſſe, ob 
merces illicitas naves etiam in com miſſum cadere,” De Nav. 6 
Yee. Mere. Vetit. Commiſſ. ch. ii ſect. 6. $i 


\ 


HIGH COURT OF ADMIRALTY, 


THE COPENHAGEN, Mane, Maſter. 


0 freight for tranſhipment of Prize Goods, between 
the ſhip, Cargo, and tranſhippers. 


JupoueNF, 
Sir V. Scott— This is a a ſhip not captured at ſea, but 
ſeized in a Britiſh port, into which ſhe had been 


driven by ſtreſs of weather; as it has been aſſerted, 


« merely on account of the Cargo, the ſhip being 
duly documented.” Daly documented is altogether a 
relative term; for a veſſel may be duly documented 
in one caſe by papers which would not be ſufficient 
documents in another. Thus in ordinary caſes, a 
Daniſh ſhip would be duly documented by a Daniſh 
paſs, and other papers; but if ſhe appeared to have 
been bought in the enemy's country during the war, 
a bill of ſale would be neceſſary, and that duly verified 
and ſupported. In the preſent caſe the Court ordered 
farther proof as well of the hip as of the cargo—the 
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v a petition to the Court for the ſettlement of Queſtion of 


freight or tran- 
ſhipment of 

rize goods, 

tween the 
ſhip and cargo 
and tranſhip- 


Pers. 


latter was reſtored on the iſt of Auguſt 1797. But 


the original hearing of the ſnip not coming on till 
the 20th of Auguſt 1797, the ſhip was nat reſtored 
on farther proof, till the 28th of May 1798. The 
ſhip having come in originally in diſtreſs, and wanting 
repairs, it became neceſſary to take out the cargo 
and there being no warehouſes at hand, it was put 
on board three other veſſels, which very reluctantly 
engaged in the ſervice, and were finally induced to 
do ſo, by a written contract with the maſter; and as the 
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cargo conſiſted of commodities brought from . 


theſe ſhips were obſiged to ſubmit to perform quarantine; 
and the commodities being damaged, theſe veſſelz 
ſuſtained ſome actual injury by having them on board. 
As the Copenbagen was till farther detained after the 
cargo was reſtored, and was therefore unable to pro- 
ſecute her original voyage, part of the cargo was ſent 
to London, and part was put on board other ſhips.to 


go on the original deſtination, 


On - theſe facts four queſtions have ariſen : = 
Whether demurrage is due for the detention of the 
ſhip ?: and this queſtion lies between the owners of 


the ſhip and the owners of the cargo; for there is no 


application for demurrage againſt the ſeizors, nor any 
ground for it. 2dly, Whether freight is due for the 
whole voyage, or only pro rata? for that ſome freight 
is due is not denied: and this alſo is a queſtion between 
the owners of the ſhip and the owners of the cargo, 
Idly, What ſum of money is due to the owners of 
the three ſhips? 4thly, The laſt queſtion ariſes in 
ſome meaſure out of the preceding one: Whether the 
owners of the Copenhagen, or the owners of the cargo, 
are reſponſible for this ſum of money; and alſo for the 


expences of the repairs of the hip, and other charges? 


The proprietors of the ſhip aſſert that the whole is 
a matter of ſimple or particular average on the cargo 
only: and the owners of the cargo contend that the ex- 
pences of tranſhipment are a matter of general average, 
falling on all parties, and affecting the ſhip in com- 
mon with the cargo; but that the ſhip alone mult bear 
the expences of her own repairs. 

In the firſt place, the ſhip was not brought in by 
ſeizure; there was no FRG into port by 1 | 

1 


HIGH CQURT OF. ADMIRALTY. 


I think it is perfectly clear that ſhe wanted repair; 
and that ſhe ſtaid in Milford Haven for that purpoſe, 
a8 well as for the purpoſe of proving her neutral cha- 
raſter, It appears alſo, that the proof of the cha- 
rater of the ſhip took up more time than that of the 
cargo. Under theſe circumſtances there cannot be 
the ſlighteſt pretence for a claim of demurrage 
againſt the cargo, on any ground whatever. 
edly, With reſpect to the freight, ſome is admitted 
to be due; as the ſhip has brought her cargo from 
Smyrna through much the moſt conſiderable part of the 
voyage. But it is ſaid, that in matters of prize, the 
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whole freight is always given; and for this reaſon, - 


becauſe capture is confidered as delivery, and a cap- 
tured veſſel earns her whole freight. I have already 
ſaid, that this is not merely or originally a matter of 


prize; the ſhip was not brought in as ſuch ; the came 


in firſt from diſtrefs, and was afterwards put upon 
the proof of her character: it is a caſe of a mixt 
nature; and the maxim that capture is delivery, 
is not to be taken in the general way in which 
it has been laid down. It is by no means true, 
except where the captor ſucceeds fully to the rights 
of the enemy, and repreſents him as to thoſe rights. 
If a neutral veſſel, having enemy's goods, is taken, 
the captor pays the whole freight, becauſe he repre- 
ſeats the enemy by poſſeſſing himſelf of the enemy's 
goods jure belli; and although the whole freight has 


not been earned by the. completion of the voyage, 


yet as the captor by his a& of ſeizure has prevented 
its completion, his ſeizure ſhall operate to the ſame 
effect as an actual delivery of the goods to the con- 
ligne, and ſhall ſubject him to the payment of the 
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reaſon is there to contend that ſhe has earned her whole 


CASES DETERMINED IN THE 
full n freight But if ſhip and cargo being both neu- 


tral are reſtored, the conſequence is only that the 
ſhip muſt proceed on and complete her voyage before 
ſhe can demand her freight. If the cargo is reſtored 
whilſt the ſhip continues under detention, | ſtill le 


freight. Such is the preſent caſe, in which the ſhip 
has failed in her contract, and this not owing to the 
cargo in any manner, but to her own ſtate of diſtreſs 
originally, and afterwards to her dubious character. 
Under theſe circumſtances it is impoſſible to ſay that 
ſhe has earned more than a freight pro rata itineris, 
which therefore the regiſtrar and merchants muſt af- 
certain in the uſual manner. 

3dly, As to the quantum of the demand of the 
owners of the three veſſels: It is not denied that they 
were hired and occupied for a long tirne as ware- 
houſes; and it is no flight circumſtance that the 
eargo was put on board in ſome degree againſt the 
inclination of the owners; they were almoſt impreſſed 
as it were into the ſervice. The cargo conſilted 
partly of damaged cotton; and the very ſtowage oe- 
caſioned ſome degree of damage to the ſhips, Stil 


* farther damage was ſuſtained from the delay of qua- 


rantine, to which the cargo was neceſſarily ſubjected 
as coming from the Levant, The maſter of the Co- 
penhagen entered into a written contract with the 
owners of the three veſſels; and I think the maſter 
had a right, under ſuch circumſtances of neceſſity, 
to bind both the owners of the ſhip and cargo in 
acting for their ſervice: for a maſter, under circum- 
ſtances of neceſſity, has a general right to hypothecate 
either of them, or to ſell the cargo, or to throw any part 
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of it overboard.” There has been a propoſal made 
by the parties to refer the quantum to the regiſtrar 
and merchants. This is what I ſhall do, intimating 
only my opinion, that if the written contract is not 
impeached by fair imputation of negligence, or trea- 
cherous abandonment on the part of the maſter, or 
by that of groſs extortion on the other ſide in an hour 
of diſtreſs, it is binding on the owners, and ought to 
be maintained to its full extent, 

4thly, When a ſhip having ſuſtained damage at 
ſea, comes in for repairs, and becomes unfit to per- 
form the function for which ſhe is engaged, to con- 
tain and to convey the cargo : that in ſuch a caſe the 


owners of the ſhip ſhould claim the expences of re- - 


pairs from the owners of the cargo, and at the ſame 
time refuſe to pay any part of the charges of tranſhip- 
ping and conveying the cargo would be very unreaſon- 
able. The expences, ſeverally, may be matter of 
ſimple average, or the whole may be matter of ge- 
neral average. General average is for a loſs incurred, 
towards which the whole concern is bound to contri- 
bute pro rata, becauſe it was undergone for the ge- 


neral benefit and preſervation of the whole. Simple or 


particular average is not a very accurate expreſſion 
for it means damage incurred by or for one part of 
the concern, which that part muſt bear alone; ſo that 
in fact it is no average at all, but ſtill the expreſſion is 
ſufficiently underſtood, and received into familiar uſe. 
The loſs of an anchor or cable, the ſtarting of a plank, 
are matters of ſimple or particular average, for 
which the ſhip alone is liable. Should a cargo of 
wine turn ſour on the voyage, it would be a matter 
| yi ſimple average, which the goods alone muſt bear = 
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vailing in ſuch matters among thoſe moſt conver- 


CASES DETERMINED .IN-THE 


and there might be a ſimple average for which: each 
would be ſeverally liable under a misfartune happen- 
ing to both ſhip and cargo at the fame time, and from 
a common cauſe ; as if a water-ſpout ſhould fall on a 
cargo of ſugars, and a plank from the ſame violence 
ſhould ſtart at the ſame time. General average is that 
loſs to which contribution muſt be made by both ſhip 
and cargo; the loſs, or expence which. the laſs creates, 
being incurred for the common benefit of both. Inthis 


caſe the tranſhipping, or rather the unloading of the 


goods, ſeems to have been for the common benefit of 
both; for it was neceſſary to unload the ſhip, as well 
for its own repair, which was become indiſpenſable, 
as for the preſervation of the cargo; and therefore the 
expence of that tranſhipmenr, or rather of the unload- 
ing, ſeems to have upon it the character of a general 
average, though, poſlibly, it may be hardly worth 
while to conſider the unloading as a charge diſtiact 
from the tranſhipment—and if ſo, it ſhould ſeem to 
belong to the cargo only. The expence of 
conveying the cargo to its ultimate deſtination. be- 
longs to the cargo only, the contract having been in 
effect determined by the payment of freight pro rata 
itineris, As to the expence of the repairs, I think 


that there is no ground to charge the cargo with 


that; for the reaſon, that the ſhip and the cargo 
being completely ſeparated by the determination of 
the contract, and new vehicles provided at the ex- 
pence of the cargo, the cargo is not anſwerable for 
thoſe repairs which it in no degree occaſioned, This 
is what occurs to me upon the view of the matter. 
It has been intimated that there is a general rule pre- 


ſant 
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fant in them—if there is any thing like a law mer 
chant on this ſubjeR, I ſhould be very unwilling to 
ſhake an eſtabliſhed rule on mere ſpeculation ; and I 
ſhall therefore refer it to the regiſtrar and merchants 

to inquire reſpecting the exiſtence of ſuch a rule of 
practice; and if they are ſatisfied that ſuch à rule 
exiſts with a generally received authority, to apply it 
in aſcertaining the burdens that lie reſpectively upon 
the ſhip and upon the cargo, ſubje& to the farther 
opinion of the Court. 


_— 


1 


The regiſtrar and merchants reported, that the 
amount of the ſum to be allowed for the hire of the 
veſſels, ought to be paid by the owners and claim- 
ants of the cargo, at the following rate: 
= 4. . 
For the ſloop William, 85 tons, for 39 

weeks, at 5 J. per week - 195 © © 
For the brig Adventure, 160 tons, for 

41 weeks, at 10/. per week - - 410 0 0 
For the ſloop Sſannab, 65 tons, for 41 

weeks, at 4. 4s, per week - 172 4 © 


They were farther of opinion not to allow intereſt 
on the above ſum; conceiving it to be a ſufficient 
compenſation to the parties, 
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carrying ſalt 


from one 


Spaniſh port 
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HE EMANUEL, SobersrroM;, Maſter, 


Tus was a caſe reſpeAing the allowance of freight | 
and expences to a neutral ſhip, taken carrying | 
on the coaſting trade of ther enemy. * 


JuDGMENT. . 12 

Sir V. Scott — This is the caſe of a ſhip failing 
under Daniſh colours, and taken with a cargo of ſalt, 
on a voyage from Cadiz to Caſtropel in Gallicia. 
The ſhip has been reſtored, reſerving the queſtion 
of freight and expences. ' The cargo has been con- 
demned as the property of the King of Spain, and 
the queſtion - now is, under theſe circumſtances, 
Whether freight and expences ſhall be allowed in 


this caſe ? 
1 ſhall, firſt, conſider this caſe upon principle; 
aad, ſecondly, upon the foundation of authorities. 
Firſt, Where a capture is made of a cargo the 
property of an enemy carried in a neutral ſhip, the 
neutral ſhip-owner obtains againſt the captor thoſe 
rights which he had againſt the enemy. At the ſame 
time this principle is not ſo univerſal as not to be 


liable to ſome exceptions: as, for inſtance, in the known 
caſe of contraband goods. If an enemy puts on board 


a neutral veſſel a cargo belonging to himſelf, which 
is a contraband cargo, and that cargo is taken, 


it is condemnable to the captor; but the Court 


will not conſider itſelf as bound to enforce the 
payment of freight, againſt the captors, although, at 


the ſame time, the neutral ſhip-owner might _ 
J 
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juſt reaſon to demand it from the enemy; with re- 
ſpect to whom his contract has been performed, as 
far as he had not been diſabled from fulfilling it 
by the very circumſtance of the other contracting 
party having put a cargo of that ſpecies on board, 
and conſequently expoſed the veſſel to hoſtile ſeizure 
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and the Court may, in like manner, not conceive 


itſelf under any obligation to ſay, in other inſtances, 
that the captors are liable to the charge of freight, 
although it may be a good and valid demand againſt 
the owner, which the parties muſt ſettle elſewhere. ' 

Now the ground upon which it is contended that 
the freight is not due to the proprietors of this veſſel, 


is, that ſhe is a Daniſh ſhip employed in the tranſ- 


miſſion of Spaniſh goods, from one Spaniſb port to 
another, and ſo carrying on the coaſting-trade of 
that country, In our own country it has long been 
the ſyſtem, that the coaſting-trade ſhall only be car- 
ried on by our own navigation, I obſerve, that in 
all the rage of novel experiment that has dictated the 


commerical regulations of France in its new condition, 


this policy is held ſacred; it ſtands enacted, by a decree 
21ſt Sept. 1793, that no goods, the growth or manu- 
facture of France, ſhall be carried from one French 
port to another in foreign ſhips under pain of confiſ- 
cation (a). The ſame policy has directed the com- 


gn mn ET — 


* 


(a) Les Batimens Etrangers ne pouront tranſporter d'un port 
Frangais à un autre port Frangais, aucunes denrees, productions 
ou marchandiſes des cru, produit, ou manufactures de France, colo- 
nies ou poſſeſſions de France, ſous les peines portees par l'article 
3 Lai contenant VaRte de navigation, 21ſt Sept. 1793, (i. e. con- 
kſcation des bãtimens et cargaiſon & de 3000 liv. d'amende, &c.) 


mercial 


* 
— 


The 
EMaNUEL 


— 


Ai vid, 
1799s 


this country ; if ſo, upon what ground is ſt that {he 
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mercial ſyſtem of other ZEurepeas countries; in the 


ordinary ſtate of affairs, no indolgence is generally per. 
' mitted to the ſhips of moſt other countries to carry un 
the coaſting trade. I think therefore the a q pH 
does at leaſt lie on that ſide; 
ſary to be ſne wn by the claimants, that ſuch a trade u 


and always makes it neceſ. 


not a mere indulgence, and a temporary relaxation - 
the coaſting ſyſtem of the ſtate in queſtion; but tha it 
was a common and ordinary 1 open 10 the _ 
of any country whatever. . 

Applying that principle to the malten (if I am 
right in the preſumption,) I am to infer, that this 
veſſel is carrying on a commerce which according 
to the general trading ſyſtem of Spain ſhe could not 
purſue, in conſequence of the preſſure to which the 
commerce of Spain has been reduced by the arms of 


_ claims freight againſt the captor on a voyage under- 


taken for the peculiar accommodation and relief of 
the enemy, under the diſtreſs to which the 'ſuceeſs- 
ful hoſtilities of the captor's country had reduced 
him? Is there nothing like a departure from the 
ſtrict duties impoſed by a neutral character and ſitus- 
tion, in ſtepping in to the aid of the depreſſed party, 
and taking up a commerce which fo petuliarly 
belonged to himſelf, and to extinguiſh which was one 


of the principal objects and propoſed fruits of vifory? 


Is not this, by a new act, and by an interpoſition neither 
known nor permitted by that enemy in the ordinary 
ſtate of his affairs, to give a direct oppoſition to the 


efforts of the conqueror, and to take off that preſſure 
which it is the very purpoſe of war to inflict, in 
order to compel the conquered to a due fenſe and 
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obſervance of juſtice? Is this ſo clearly within the 
limits of impartial and indifferent conduct, that if 


a neutral ſhip is takem in an office of this kind, ſhe an git, 
is entitled to claim againſt the captor, whom the is 


mus counteracting and almoſt defrauding, the very 
ſame rights which ſhe poſſeſſed againſt the claimant, to 
whom ſhe is giving his Oy and wy 
affiſtance? ' 

It is ſaid in argument that this rinciple, which ap- 
plied likewiſe to the colonial trade between the mo- 
ther countries and their plantations in the Weſt In- 
dies, (that being equally a trade guarded by a mono- 
poly in time cf peace, and having been likewiſe oe- 
caſionally relaxed under the preſſure of a war,) has 
been in a good meaſure abandoned in the decifiohs of 
the Lords Commiſſioners of Appeal. I am not ac- 
quainted with any dediſion to that effect; and I doubt 
very much whether any deciſion yet made has given 
even an indirect countenance to this ſuppoſed dereliction 
of a principle apparently rational in itſelf, and conform- 
able to all general reaſoning on the ſubject. It is cer- 
tainly true, that in the laſt war many deciſions took place 
which then pronounced that ſuch 4 trade between 
France and her colonies was not conſidered as an un- 
neutral commerce: but under what circumſtances? It 
was underſtood that France, in opening her colonies 


during the war, declared, that this was not done with 


a temporary view, relative to the war, but on a gene- 


ral and permanent purpoſe of altering her colonial 


ſyſtem, and of admitting foreign veſſels univerſally and 
at all times to a participation of that commerce, 
Taking that to be the fact, (however ſuſpicious its 


commencement might be during the actual exiſtence 
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of a war,) there was no ground: to ſay thas bene 
vere not carrying on a commerce as: ordinary as any 
other in which they could be engaged ; -and therefore 
in the caſe of the Verwagtig (a), and in many other 


ſucceeding caſes the Lords decreed payment of 
freight to the neutral ſhip-owner. It is fit to be 


remembered on this occaſion, that the conduct of 


the peace ſigned, when ſhe returned to her ancient 


France evinced how little dependence can be placed 
upon explanations of meaſures adopted during the 
preſſure of a war; for hardly was the ratification of 


ſyſtem of colonial monopoly. In the preſent war! 


am not aware that any judgments of the Supreme 
Court yet pronounced, have receded from the prin- 
ciple, except in caſes, and under circumſtances in 
which a reſpect to public ſtipulations and treaties re- 
quired that the application ſhould be limited; the 
general principle I take to be entire and untouched, 


as far as it relates to that trade of the colonies. 
As to the coaſting trade, (ſuppoſing it to be a trade 


not uſually opened to foreign veſſels,) can there be 


deſcribed a more effective accommodation that can 
be given to an enemy during a war than to undertake 
it for him during his own diſability ?. Is it nothing 


that the commodities of an extenſive empire are con- 


veyed from the parts where they grow and are ma- 


nufactured, to other parts where they are. wanted 


| for uſe? It is ſaid that this is not importing any 


\ 


— — 


(a) This was a Daniſþ veſſel, bound from Marſeilles to Mar- 
tinigue, and back to Europe, and taken on the outward voyages 
the Vice-Admiralty Court of Antigua had given half freight; 


on appeal the Lords gave the whole. | * 
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thing new into the country, and it certainly is not; 
but has it not all the effects of ſuch an importation ? 


Suppoſe that the French navy had a decided aſeen- 


dant, and had cut off all Britt communication be- 
tween the northern and ſouthern parts of this iſland, 
and that neutrals interpoſed to bring the coals of 
the north for the ſupply of the manufactures, end for 
the neceſſities of domeſtic life, in this metropolis ; is 
it poſſible to deſcribe a more direct and a more ef- 
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ſectual oppoſition to the ſucceſs of Frenab hoſtility, + 


ſhort of an actual military affiſtance in the war? 
What is the preſent caſe? It js ſtill more it is the 
direct conveyance of a commodity belonging immedi- 
ately to the King of Spain, far the purpoſe of public re- 
venue: the veſſel is employed not merely in the private 
traffic of individuals, but in the revenue ſervice of the 
ſtate, The King of Spain, diſabled from employing 
Spaniſh veſſels in the collection of his revenues, enliſts 
foreign veſſels under this neceſſity. Salt is a royal 
monopoly in Spain, as it formerly was in France; 
and it is diſtributed on the government account to 
the various provinces, This foreign ſhip: is em- 
ployed in the diſtribution, and by the employment 
becomes an actual revenue cutter of the King of 


Spain, It ſhould ſeem to be no very harſh treatment © 


of ſuch a veſſel, if, on the capture, ſhe is reſtored, 
and is only left to purſue her demand of freight 
againſt her original employers. . 

With reſpe& to authorities, it has been much 
urged, that in three caſes this war the Court of Ad- 
miralty has decreed payment of freight to veſſels ſo 
employed: and I believe that ſuch caſes did paſs un- 
der an intimation of the opinion of the yery learned 

VOL, I, "= perſon 
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perſon who preeeded me, in which the parties ac- 


5 quieſced without reſorting to the authority of a 


higher tribunal. © But a caſe before the Lords ſeems 
to convey a different opinion upon this ſubject of the 
coaſting- trade of the enemy, the caſe of the Mer 
curius (a), in which freight was refuſed. The eargo 


was lawful under the Daniſh treaty ; to the benefit uf 


which the party was entitled as Bona fde'domitiled 
in Denmark, although a native ſubject of Grrat Bri. 
tain. I am not able to ſay preciſely how far the cir- 


cumſtance of his birth was an ingredient in the de- 


termination of the caſe; but the general rule is, that 


a perſon living bona fide in a neutral country, is 


fully entitled to carry on a trade to the ſame ex. 


tent as the native merchants of the country in 


which he reſides ; provided it is not inconſiſtent” 
with his native. allegiance. It is conformable to 
more ancient judgments upon the ſubject; which 
haye pronounced that Neutrals are not to trade 


on freight between the ports of the enemy.“ To 
this principle I ſhell adhere in the preſent caſe, 


leaving the party to ſuch remedy for his demand of 
freight as he may think fit to purſue; either. againſt 
the captor by appeal in this country, or againſt his 
freighter in the country where he was ene 
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(a) This was a Daniſh veſſel carrying a cargo of wheat from 
Dunkirk to Bourzeaux, and reſtored by conſent, reſerving the 
queſtion of freight: The ſentence of the 3 of Admiralty re. 
fuſing _— was affirmed. 
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THE AMOR PARENTUM, Haun, Maſter, 


8 was a queſtion tice a priority of 
ſeizure, by non-commiſſioned captors. 


JUDGMENT. 


Sir V. Scott. The principal queſtion in this caſe | is, 


Who were the actual ſeizors? It appears * that the 
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A caſe reſpeR- 
ing priority of 


- ſeizure by non» 


commiſſioned 


* perſons. 


veſſe] being off Harwich in diſtreſs, made a ſignal 


for aſſiſtance ; and on the approach of a fiſning- ſmack, 
the crew declared that the ſhip was a Hamburgher z 
but that the cargo was French property.” This 
is the maſter's depoſition: and he ſays © that he 


ated ſo for the purpoſe of ſaving his ſhip, and get- 


ting into an Engliſb port.” The fiſhing-ſmack 
brought the veſſel into Harwich; and having moored 
her in ſuch a way as to make it impoſſible that 
ſhe ſhould get out again, the maſter of the boat, 
leaving one man on board the ſhip, went to his 
owner and informed him of what he had done. 
The owner went immediately to the cuſtom-hovſe, 
and defired to deliver her up as a droit of Admiralty : 
Then what is there wanting to make a complete 
ſeizure? Poſſeſſion is taken by Britiſh ſubjects on 
information that it was French property; and it muſt, 
therefore, be preſumed to have been done with acom- 
plete animus capiendi. This was evidently the motive 
of action; for if they had ated only as mere pilots, they 
would not have left a man on board to keep poſſeſ- 
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fion, when every thing was ſafe; nor would they haye 
ſtationed their own veſſel near to keep guard, as it 
appears they did; nor would they have gone to give 


information that they had ſeized a dit of Admi. 


ralty, as it is proved they did, by the collector. 
After all this had paſſed, an exciſe: cutter getting 
intelligence of the ſtate of the veſſel, went on board, | 
and made a formal ſeizure, This muſt have been a 
mere idle ceremony; and indeed it ſeems to have made 
that impreſſion on the crew of the captured ſhip : for 
it is ſtated intheirdepoſitions on the thitd interrogatory, 
** That they were taken by thoſe who had left to 
to give information.” For the perſons in the exciſe. 
cutter to go and take 'poſſeſſion afterwards, is arreſt 
ing a man already in the ſheriff's houſe: and J am ſur- 
prized that ſuch a claim ſhould be ſet up. 
The value of the goods appears to have been 
1321/7, and the number of captors ten, beſides the 
owner, whoſe boat was ſtaved in the ſervice. I ſhall 
give the owner by way of encouragement 1004.; 
100 J. to the maſter; 80 J. to the mate, who va 
left on board; and 40/, to each man. 
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THE CAROLINA, 


T* was a caſe of a quantity of ſilver going from 
a French port to Hamburgh, 

Court—T his is a claim for a quantity of ſilver ſent 
from Dunkirk to Hamburgh, on board an American 
ſhip, and aſſerted to have been going for the ac- 
count and riſk of merchants of Hamburgh. What 
the Court muſt require is, to be ſatisfied that it was 
going in payment for cargoes already received in 
France: for it is pretty notorious that the French 
have been in ſuch bad credit during this war, as to 
be obliged to remit bullion for their purchaſes 
beforehand, If that was to appear to have been the 
caſe in this inſtance, the filver muſt be condemned as 
French property, Till it arrived, the ſhipper I ap- 
prehend would be the loſer, and not the conſignee: 
for the contract till the arrival, would be what I ſhould 
call an executory contract. I do not thinł it is ſuffi- 
ciently proved that it was ſent for cargoes received. 
It will therefore be neceſſary to ſee more of the tranſl 
action from the correſpondence of the parties. 

Farther proof ordered on that point, 
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A petition for 
ſalvage on be- 


half of a pilot, 


appearing. to 


have advanced 


falſe preten- 
fions, and to 
have miſcon- 
ducted himſelf, 
diſmiſſed with 
coſts, 
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IN THE INSTANCE COURT. 
THE JOSEPH HARVEY, Papvock Maſter, 
T* was a caſe « on a petition for ſalvage. | 


TJoponent. 
Sir W. Scott—This is a petition praying ſalvage ; 
and it is ſaid by his majeſty's advocate, that it is im- 
poſſible for theſe perſons to claim ſalvage, as there iz 
little more than pilotage due; although it is allowed the 
court may, in caſes of pilotage, as well as of ſalvage, 
ditect a proper remuneration to be made. It may be, 
in an extraordinary caſe, difficult to diſtinguiſh a caſe 
of pilotage from a caſe of ſalvage, properly ſo called; 
for it is poſſible that the ſafe conduct of a ſhip into a 
port, under circumſtances of extreme danger and per- 
ſonal exertion, may exalt a pilotage ſervice into ſome- 
thing of a ſalvage ſervice. But in general they are diſ- 
tinguiſhable enough, and the pilot, though he contii - 
butes to the ſafety of the ſhip, is not to claim as a legal 


ſalvor. However, let us look into the circumſtances 


of the cafe, and fee whether there is even that pilotage 
due: for if the fact be, that this pilot has carried the 
ſhip to a port where ſhe was not intended to go, with- 
out any neceſſity for ſo doing, it is carrying the ſhip out 
of her courſe, and putting the owners to a very great 
inconvenience, and for which no pilotage ſhall be due. 

The caſe comes before the Court as a caſe of ſal- 
vage; and I will take it firſt upon the affidavits of the 


aſſerted ſalyors ; of which I muſt obſerve, that they are 
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| not deficient in exaggeration, but ſeem to be touched 


up with a pretty high degree of colouring. They 
ſtate, (That about one o'clock upon the 27th of 
November laſt, they eſpied a brig at a diſtance under 


a ſignal of diſtreſs ; the wind then blowing very hard, 


and the ſea running high : that they nevertheleſs pro- 
ceeded to the veſſel, though they were, by reaſon of 
a very high ſea, ſome conſiderable time before they 
could get out to ſea,” &c. Every body knows that in 
acts of pilotage, when the ſea runs high, there is 
ſome degree of peril attending them ; but it is not 
upon that account that ſuch perſons are to be entitled 
as ſalvors; it is a hazardous occupation from the na- 


ture of it; but having taken up that occupation, and 


the hazard attached to it, they are not to come before 
the Court to claim extraordinary rewards as belonging 
to them in conſequence of the common perils of that 
employment which they themſelves have choſen. 
On approaching the ſhip, what queſtion did they 
aſk? They did not aſk whether ſhe was in a ſtate of 
particular diſtreſs ; neither do they ſay whether there 
was any ſymptom of diſtreſs about her; but they aſk a 
common and general queſtion, ** Whether ſhe wanted 
to go into harbour ?” If the ſhip was in a caſe of great 
diſtreſs, that would have been a very unneceſſary 
queſtion, They go on to ſtate, That the depo- 
nents were then aſked by the maſter of the ſhip, if 
there was any harbour under his lee ; and being told 
of Ramſeate, he waved his ſpeaking-trumpet as a 
ſignal for the deponents to come on board; they then 
lowered their boat's ſoreſail to let the brig come up 
with them, and on her ſo doing, they attempted to 


board her on the larboard quarter, but without effect, 


and were obliged to ſheer off,” -I fancy that is no 
Y 4 uncommon 
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uncommon occurrence in getting on board a ſhip 
that is lying out at ſea.— They then ſtate the preat 
_ difficulty and hazard which they encountered in pet. 
ing on board; but © having got on board, (Mr, 
Toldridge ſays, ) he agreed with the maſter to take her 
into Ramſgate harbour, and the terms were tb be 


referred to per/ons there, converſant in -adjuſting nat. 
ters of this nature.” — Matters of what nature? It 
does not appear to me that this was any thing 
more than a common act of pilotage ; if there was 
any thing more done, they do not ſuggeſt it in their 
depoſitions. 

Then upon what ground is it that they claim 
any thing more than for common pilotage ? I think 
there is no reaſon whatever that this bufineſs ſhould 
be put upon any other footing, according to their own 
account of it, than the common ſcale upon which 
pilotage is ſettled. They go on to ſtate © That the 
helm of the veſſel was given up to the pilot, and 
that ſhe arrived in Ramſgate harbour about half-paſt 
three o'clock on the 27th day of November;” ſo 
that according to their own account, it 'is a very 
ſhort buſineſs. There ſeems alſo to be great rea- 
ſon to believe that the weather was not ſo extremely 
bad, nor the taſk ſo hazardous as they repreſent it; 
for the reſt of the men appear to have returned in 
their boat, without danger. They afterwards ſtate, 
« that the officers of the cuſtoms informed the 
maſter that the veſſel muſt perform quarantine; and 
that he ſaid that his veſſel was in want of proviſions, 
and could not leave the harbour.” It appears how- 
ever that they went out to Sandgate Creek to perform 
quarantine, and remained there till the 5th of De- 


cember following, when the deponent and the orber 
perſons 
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perſons leſt the veſſel. They ſay, « when-the ſhip 
was navigated into Ramſgate harbour the wind blew 
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4 very hard gale, and the ſea ran very high ; and — 


they verily believe, that had it not been for the 
timely aſſiſtance rendered to the brig by the depo- 


nents, the maſter and crew being totally unacquainted 


with the Channel, ſhe would have been in great dan- 
ger of being loſt.” - But I think there is reaſon to 


they repreſent ; more eſpecially as it is ſworn in the 
affidavit of the other party, “that the wind blew a 
topſail gale only, being no more than they had been 
before carrying, and being a'very good wind to have 
brought the brig to anchor in the Downs.” And as to 
the ignorance of the maſter and crew reſpecting the 
Channel, that is no more than what is uſually to be 
expected in foreign ſhips. A pilot is to find local 
knowledge; in ſo doing he finds no more than what 
his duty binds him to furniſh: ſo that taking the 
matter on their own affidavits, it is a mere ordinary 
caſe of pilotage. 

Let us ſee however what is the repreſentation on 
the other ſide given by perſons preſent at the tranſ- 
action, being, I think, ſeven in number. Paddoct, 


believe that the ſea was not ſo alarmingly high as 
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the maſter, ſays, © That the brig being upon a 


voyage to the port of London, and being arrived off 
Dover Caſtle, he made the uſual ſignal for a pilot, 
meaning to go to the Downs, and afterwards to the 
River Thames; that in conſequence of that ſignal 
a boat from Dover came along-ſide the brig with 


| five men on board, of whom Toldridge being one, 


aſked him if he wanted a pilot? (that is exactly the 
queſtion, and put in the. language which the ma- 


riners themſelves ſtate,) and where he wiſhed to go 
in; 
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in; to which the deponent replied t he did want 


a pilot to carry him ſafe into the Dorne. Toldridg- 
obſerved, that the wind blew freſh, and it would be 
better to go into Ramſgate harbour; but the maſter 
replied, he wiſhed to have his veſſel carried into the 
Downs, and that he would by no means. have. her 
taken to Ramſgate : that Toldridge then came on 
board leaving his people in the boat; and addreſſing 


himſelf to him in a low tone of voice, deſired to 


ſpeak to him in private; that they went into the 


cabin, and then 7. oldridge inquired of him what fi. 
tuation the brig was in; that he anſwered the cables 
and anchors were new; on which Toldridge adviſed 
him to take an axe, or let him take an axe and cut 


the ſtrands of the cables, and cut away the 
Jails, or let them blow to pieces, and let go the an - 


chor, that ſhe might be carried into Ramſgate in 
diſtreſs; that he might then make his proteſt, draw on 
his owners for 1 50 guineas, and put 500. of it into 
his own pocket without injuring his owners, as the 
loſs would fall on the under writers; or words to that 
effect.“ He goes on to ſay, That 7. uldridge then 
adviſed him to conſult with his mate, as he ſeemed 
to be but a young man; and aſſuring him that it 
was no uncommon thing for American captains to do 
as he had propoſed: to which the maſter replied, 
that he wanted no man's advice on ſuch a ſubject.“ 

To be ſure if this converſation did paſs, it is 
extremely diſgraceful: it is language which no 
court of juſtice can receive without ſtrong expreſſions 


of indignation againſt the perſons uſing it. It is 


little leſs than a propoſal to commit an act of pi- 
racy and robbery; and for which, if it had been exe- 


a cout 


cuted, all the Parties, had "oY been brought before 
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4 court of criminal juſtice, would have been ſubjected 


to penalties which, if they did not affect their lives, 
might have affected their * and N in no 
ſmall degree. 
It is ſaid by the counſel for the 3 that it was 
very unlikely that ſuch a converſation ſhould have 
been held: if it is the practice, as this man is made to 
ſay it is, it takes away a great deal of the incredibility 
of ſuch a converſation, If theſe things are of fo 
familiar occurrence, it is not very likely that there 
ſhould be much delicacy obſerved in making the 
_ propoſal, But I have not only the aſſertion of the 
American maſter ; there are two other witneſſes ſpeak- 
ing to the ſame fact, I can have no doubt after this, 
that ſuch a converſation did paſs: I cannot involve 
all theſe perſons in the crime of groſs perjury, uponthe 
mere improbability of the thing; when it ſtands upon the 
otherwiſe unimpeached credit of three perſons ſwear- 
ing that they heard ſuch a converſation. 
opinion that this diſgraceful converſation 1s very ſuffi- 
ciently proved; and I fear the practice on which it is 
founded, and to which it alludes, is much too frequent, 

It is ſtated that the pilot took poſſeſſion of this 
veſſel. On this fact I muſt ſay it does appear extra- 
ordinary, that he ſhould have been ſuffered to 
take the ſole poſſeſſion of the veſſel, and carry her 


into a port againſt the inclination of the maſter : for 
I ſee no reaſon why the maſter might not have turned 


this man out of the ſhip, and called another pilot: I 
think that he would have protected the owners from 


ſome inconvenience in ſo doing; and I hope an ho- 
neſter pilot might eaſily have been procured: but I 


ſuppoſe he acted for the beſt, under the particular cir- 
cumſtances 
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cumſtances of his ſituation ; and poſſibly I m1 not 
ſee all the cifficulty of Faun _—_— (rn! at __ 
moment, - 

With regard to the courſe in which the veſſel was 


taken, I preſume a ſhip cannot get round to Ram / 


gate harbour without paſſing through the Dons, 
or being almoſt next door to them; ſo that the pilot 
carries this ſhip through the exact tract where the 
maſter wiſhed her to be moored; and where, as 
ſome of the witneſſes ſay, there were ſhips then lying 
at ſingle anchor: I think a pilot carrying a ſhip 
contrary to the inclination of the maſter, unleſs 


he can ſhow a neceſſity for ſo doing, in order to juſ- 


tify ſuch a proceeding, is guilty of a monſtrous 
breach of his duty. 

The ſhip is brought into port; and * another 
converſation takes place, reſpecting what is due for 
the acts of this pilot; and it is agreed to leave it to 
be ſettled by merchants reſident there: but the col- 
lector of the cuſtoms and another gentleman, who 
were the perſons applied to, ſay, that the ſhip ap- 
peared, from what they heard of the matter, not te 
have been in any diſtreſs; and they very ſeverely 
reprimanded the pilot for having brought her into 
Ramſgate : and were of opinion, that he was not en- 


titled to any ſalvage. In every part of this judgment 


I do moſt heartily concur with them. I think it is a 
claim ſet up with the moſt unpardonable effrontery ; 
and I am very ſorry that I cannot do more than dif- 
miſs this petition with coſts, and report the conduct 

ne the petitioner to the Trinity-Houſe (a). 


1 


(a) Caſes of ſalvage, when they are fairly made out, and are 
not founded on falſe and fraudulent pretenſions as 11 


HIGH COURT OF ADMIRALTY. 


THE ADRIANA, F ITZPATRICK Maſter. 


Ts was a caſe of a cargo on farther proof. 
Farther proof being brought in, it was at. 

tempted to introduce affidavits on the part of the 

captors to contradict it, on a ſuggeſtion that farther 


proof opened the caſe to both parties. 
Court. With reſpect to plea and proof, this is true; 


but I do not know that in proof by affidavits, this 
Court, or the Lords of Appeal have ever laid down ſuch 
a rule, I underſtand the rule to be, that farther proof 
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in this caſe, are received in the Court of Admiralty with the 
moſt liberal encouragement, 


In the Sarah, Feb. 15th, 1800, which was a caſe of ſalvage on 


the coaſt by a boat going out to the aſſiſtance of a veſſel in 
diſtreſs, the Court expreſſed its opinion as to the rate of reward- 
ing ſuch ſervices, in theſe terms: I do not thiok that the exact 
ſervice performed is the only proper teſt for the guantum of re- 
ward in theſe caſes. The general intereſt and ſecurity of navi- 
gation is a point to which the Court will likewiſe look in fixing 
the reward, It is for the general intereſt of commerce that a 
conſiderable reward ſhould be held up; and as ſhips are made 
to pay largely for light-houſes, even where no immediate uſe 
1s derived from them, from the general convenience, that there 
ſhould be permanent buildings of that ſort, provided for all 
occaſions, although this or that ſhip may*derive no benefit from 
them on this or that particular occaſion ; ſo on the ſame principle 
it is expedient for the ſecurity of navigation, that perſons of this 
deſcription, ready on the water, and fearleſs of danger, ſhould 
be encouraged to go out for the aſſiſtance of veſlels in diſtreſs ; 
and therefore that when they are to be paid at all, they ſhould 
be paid liberally. It is on theſe general conſiderations, and not 
merely to mete out the payment for the exact ſervice performed in 
the particular inſtance, that the rewards ſhould be apportioned in 
 theſecaſes; and it is in this view that] ſhall always conſider them.“ 
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by affidavits to be exhibited on the part of the captor 
is only admiſſible under the ſpecial directiog of the 
Court. It is a proper controul over the raſh or 


to pick up ſomething like proof by affidavit: But it 
is not to be exerciſed except on ſpecial grounds ; and 
only with the leave of the Court. I ſhall therefore 
hear the cauſe firſt on the proof re in 15 the 
claimant, -: . 2 
JupocMEnT. 1 1 | 

Sir . Scott—This is a caſe of a cargo of - wine 
and brandy captured on the 30th of May 17 795, on a 
voyage from Bqurdeaux to Hamburgh. 

The claim is given by Mr. Boland, ſtating him- 
ſelf to be an American; but he is clearly not an Ane. 
rican by birth, as the maſter deſcribes him to have 
been born in /reland. Mr. Boland's own account of 
himſelf does not carry back his connexion with Ame-: 
rica beyond 1784 ; therefore we may be warranted 
to conſider him as a Britiſh born ſubject, emigrating 
to America after the ſeparation of the two countries. 
He ſays, that he reſided in Philadelphia from. 
1784 to 1794, when, having made ſeveral ſhipments 
of American produce to France, and meaning to 
make others, he thought it material to his intereſts 


to be preſent there, to carry on his mercantile con- 


cerns.” This is a large and very general deſcription, 
of his buſineſs in France. There is no mention of 


particular buſineſs; ſuch as the collecting of debts, 


or any thing ſpecific; nor is there any thing to re- 
move a ſuſpicion that his buſineſs in France might 
be in a moſt intimate manner connected with French 
commerce, He farther ſays, „that in November 


17957 


HIGH COURT OF ADMIRALTY. 
1795, he went from France to the Weſt Indies, and 


afterwards to Philadelphia.” But he does not ſpecify . 


the extent of his viſit to the Veſt Indies, nor whether 
it was to a French iſland or not; if ſo, there would 
be nothing in this. viſit to diſconne&t him from 


France, and he muſt be conſidered in the fame light 
25 if he was ſtill reſident there. There is no proof 


or mention of his houſe of trade in America, nor 
any circumſtance. pointing to a cantinuance of his 


connexion with that country, except one, collected 
by his counſel. from the accidental mention of 
another ſhip, coming for his account with a cargo 


of rice and tobacco, from America to Europe. But this 


might be an adventure having its origin in France; and- 
at any rate it is not ſufficientto ſupport the inference that 


he ſtill continued to trade as an American merchant, 
He ſays, © in Auguſt 1796, he returned to France 


to collect large ſums owing to him ;*” but he does not 


fy, that he had no other buſineſs than to collect 
his debts; but, “that he had no other buſineſs than 


bat related to bis mercantile concerns.” Nor has 


any one elſe who ſettles in the enemy's country as a 
merchant.— What ſort of an account is this? or in 
what way is it incompatible with the ſuſpicion, that 
he was become a general trader of that country ? 

He does not even ſtate an intention of returning to 
America : It is impoſſible, therefore, to conſider him 
as a pure American on this proof; and if this was the 
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whole of the caſe, I ſhould think it great lenity to al- 


low him to give a farther account of his national cha- 
rater. The original act is not a ſhipment made of 


American produce, nor with a deſtination to Ame - 


rica; but it is a ſhipment from France to another 


country 
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Actions of nèutrals, reſident in France; are, from the 


to ſuſtain his American character; and I-ſhould be 


export their own produce, will aſſail them with great 


' ſhould not uſe them, is rather more than we can 


caſe, 
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country of Europe; it is an otiginal SEES -not 
ſpringing out of any antecedent tranſaction, in which 
the party could be confidered as an American; and, 
in ſhort, it is as much a French concern as if it was 
conducted by a French merchant. Under theſe cir- 
cumſtances Mr. Boland would find it very difficult 


ſtrongly inclined to hold, that in this individual tranf. 
action, he is to be conſidered as a; Frenchman... But 
the uſe which I ſhall make of his reſidence in France, 
will be to ſee oma it bears upon the e this 
tranſaction. ', 

It is hardly necellury to obſerve, this: hs tran. 


very nature of their ſituation, liable to great ſuſpi- 
cions. They are expoſed to great temptations from 
French merchants, who lying under an inability to 


inducements to cover and protect their trade. The 
opportunities and facilities of doing it, when parties 
are on the ſpot, are innumerable; and that they 


expect from the virtue of mankind; which is, on 
this ſubject, we know, peculiarly frail and vulnerable, 
It will be neceſſary, therefore, for the Court to 
ſcrutinize all ſuch claims with the minuteſt attention; 
and to expect, not, indeed, a mathematical demon- 
ſtration, but a ſtrong and fair moral probability, that 
the tranſaction is ſuch as it is repreſented to be; other- 
wiſe, if this cannot be ſhewn, the preſumption will lie 
very ſtrong, on the other ſide, that it is a fraudulent 


_ The 


HGH COURT Of ADMIRALTY. 
' The witneſſes who have been examined are three, 


ſaid, the maſter Jpeaks fully to tbe property; but, 1 
think, that is not the fair reſult of his evidence; 


for it ſeems to me that it is impoſſible, from his 


own account, that he could believe this cargo to 
be the property of the claimant. If it were really 
ſo, there is reaſon to preſume the maſter muſt have 
been fully apprized of it; for he is doubly connected 
with the owner in this caſe, as being his countryman, 
an Iriſhman migrating to America, like himſelf ; as 


well as being the perſon under whole care this valu- | 


able cargo was placed. 


Mr. Boland muſt have known that it would "Mp pru- 
dent to have a cargo of this nature, being a cargo 


ſent from a belligerent country to another European 
port, fully documented; and by fully documented, 1 
mean that there ſhould be the regular papers, ſup- 


ported by the knowledge and teſtimony of the maſter. 


Now, what is the maſter's evidence? to the f2th in- 
| terrogatory he ſays, © be believes Boland is the lader 
and owner.” But it appears that Boland was not 
the lader, by the agreement, © that Corbeaux was to 
lade the cargo for account of Boland; and as to the 
ownerſhip, the maſter ſays afterwards, ** chat the 
goods were to be delivered at Hamburgh, but for 


whoſe account he does not know, and cannot far- 


ther anſwer,” And on the 20th, when he is aſked 

whoſe property it would be if landed ? he tefers only 
to his former depoſition, and farther cannot anſwer, 
So lightly then does he ſpeak, and by reference 
only to his former account; of which the effect is, in 
my opinion, nothing.—So much for his belief. 
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Then how bas he coodufted himſelf, and how do 


his acts ſhew that he was impreſſed. with a ſerious be- 


lief that the property belonged to the claimant? 


Tbe firſt ſtep would naturally have been to have 
given a claim; and fo. he does for the ſhip, in June. 


That he ſhould neglect the cargo, if he knew it be- 
longed to Boland, is highly improbable; but from the 


30th of May to the ad of September no claim is given for 
the cargo; and then it is given by a merchant of this 
town. There are alſo letters of the maſter utterly 
inconſiſtent with his belief that Boland was the owner 
of the cargo; for he writes, not to Boland, but to 
Mr. Corbeaux at Hamburgb, the conſignee; ſtating, 
« I have taken all neceſſary ſteps for the ſafety of the 
ſhip and cargo, as far as I could with propriety,” 
Yet he had given no claim for the cargo.—He then 
ſays, © I have little doubt if the claimant. comes for- 
ward he may have reſtitution.” This is an extra- 
ordinary expreſſion, and applicable to a perſon who | 
was to be brought forward to claim: but in no ſenſe 

natural to be uſed for the proprietor. He goes on, 


. & I would wiſh to know your friend here, that I may 


proceed; I have done all I could, and have had my 
counſel's opinion,” &c. Am I to underſtand then, 
that his counſel adviſed him not to claim? or what is 
the reſult? Looking at the infirm way in which. 
he depoſed in his examinations, and the ſtyle of 
theſe letters, and ſeeing that he abandoned the 
cargo, in ſome meaſure, by not claiming, I am per- 
ſuaded he could not ſeriouſly conſider Boland as the 
owner of this cargo, but as a perſon to be brought 
forward to claim as an oſtenſible owner, whilſt the 
property actually belonged to the perſon to whom 
he was writing, or to their connexions. 


11 3 
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The ſecond witneſs knows nothing; but the third 


witneſs, the mate, ſays, © the ſtower of the cargo told 
him that the owners of the cargo were merchants at 


Bourdeaux * and his language, I muſt obſerve, is 


not the language of a forward witneſs. It is at- 


tempted now to contradict this account in a very ſin- 


gular- manner, on the declaration of this ſtower, 
not on oath. The very form in which this is intro- 


duced, ſatisfies me that the mate gave a true re- 


preſentation of the diſcourſe berween them. 
Among the papers, there was a bill of lading, and 


an invoice; which may occur in any caſe, falſe or 


fair : but there 1s beſides a-letter, which I think very 
_— to ſhew the true character of the tranſac- 

It is a letter from Mr. Boland to the conſig- 
nee, „ auld May rth, 1795; in theſe terms, © I ſend 
you the invoice, and refer you to my fotmer letters 
of the 2d and 8th. Should the veſſel arrive before 
me, you will make the ſpeedieſt ſale of the wine, but 
ſtow the brandy till my arrival.” Then, if this is 


a true letter, he was to go after his cargo (meaning, 


as appears, to ſet off by land on the 20th of May), 
and to be the conſignee of his own cargo; only on 
the contingency of his not arriving, his correſpond- 


ents at Hamburgh were to manage the plan of the 
voyage, as to the wines; but at all events he was 


- undoubtedly to diſpoſe of the brandy himſelf; for 
no directions are given, except as to the wine. 
This was the ſtate of the caſe on the firſt hearing: 
I will now conſider the papers ſince brought in. 
There is firſt an atteſtation of the 'owner as to his 
national character, which leaves that character very 
uncertain in point of law, and open to great ſuſpi- 
Z 2 —_— 
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cion on the fact. The atteſtation alſo ſtates, 


&« that he purchaſed cheſe goods of Mr. dhe, 


and paid for them 11,0001. ſterling by bills of 
exchange on Hamburgb. On this it has been 


obſerved, and I think there is a good deal in 


he. ſhould pay merchants in France with bills on 
Hamburgh; having at the ſame time large ſums owing 
to him in France, and none in Hamburgh; as it 
ſeems that his bills on Hamburgh were purchaled in 
the market. There is a certificate from a notary, 
ſtating that he had called at the houſe of the - 


' merchants on whom the bills were drawn and found 


them accepted and paid;” but ſtill there is no 
proof that they apply to this tranſaction; nor do I ſee 
that they were in any way connected with this bargain. 
There is beſides a letter of the 23d of June from 
Mr. Corbeaux at Hamburgh, to Mr. Boland in France, 
incloſing the maſter's letter, and informing him of the 
capture, to this effect: This buſineſs concerning you, 


ve cannot take any ſteps without your directions:“ and 


in conſequence of this letter, a claim was afterwards 
given in, but ſo late as September. Among the far- 
ther proof there is a letter from Boland to Corbeaux 
previous to the ſhipment, directing an inſurance © as 
intereſt may appear; but there is no word of com- 


munication or inſtructions on any other point. The 


whole is a moſt puerile correſpondence to be ſure; 
more particularly if we conſider that it is the firſt 
introduction of Mr. Boland to theſe parties: there 
are no accounts, and no chain of correſpondence ex- 
hibited. The firſt letters are of the ad and 8th of 
May, and the laſt of the 15th. 
| 1 Now 


HIGH court or ADMIRALTY. 


Now the firſt fact that 1 looked for in Mr. Bo- 
land's atteſtation, was to find what prevented his in- 


tended journey to Hamburgb. This intention was 


ſtrong and immediate, as mentioned by himſelf, five 
days only beſore the day on which he was to have ſet 
off; and yet no notice is taken of this alteration. 
The capture could not have prevented it; for he 


mentions this intention ſo late as the 15th of May, 
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meaning to ſet out on the 20th : but the capture was 


made not till the 3oth. Here then is an abandon- 
ment of the oſtenſible ſcheme, for which no reaſon 
is given, On the contrary, Mr. Boland in his at- 
teſtation ſpeaks of Corbeaux as his conſignee, in the 
uſual way, without mentioning any thing of his own 
intention to follow his cargo. 

Under all theſe circumſtances, when I ſee that it 
was a tranſaction begun in an enemy's country, and 
that Corbeaux was the lader; when I conſider the na- 
ture of the cargo, and the uſe made of ſuch ar- 
_ ticles, as articles put under particular requiſition 

by the French government; when I look at the 
conduct of the maſter in abandoning the cargo; 
and when I fee the ſuſpicions ſuggeſted by the 
terms of the letter, that Boland was rather to be 
conſidered as the claimant than owner” I think my- 
ſelf juſtified in coming to a concluſion, that this is 
not the property of Boland, but of Corbeaux, or other 
Frenchmen ; and as ſuch I ſhall think myſelf war- 
ranted to pronounce it ſubje& to condemnation, 
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A monition 
prayed to 
detain a ſhip 
coming into 
the port of 


| Liverpool, for 


adjudication, on 
the claim of 
the former Bri- 
tiſh owner, 
Juggeſting that 
ſhe had been a 
Nave ſhip, ſeiz- 
ed by the ſlaves, 
retaken by a 
Britiſh frigate, 
and i/!egally 
transferred to 
the preſent 
holder, under 

a decree of an 
unauthoriſed 
Court of Ad- 
miralty at St. 
Domingo. 
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. THE THOMAS, M. Ovar Maſter. 


Tus Was a Britiſh ſlave ſhip ſeized by the Naves On 

board, and afterwards retaken by an Engliſþ 
frigate, the Thames, captain Lukyn. She was car. 
ried to St. Domingo, and there condemned under a 
decree of a pretended Admiralty Court, erected there 
without proper authority, and ſold. The ſhip 
having ſince come into the port of Liverpool, an ap. 
plication was now made on the part of Mr. Clerke 
of Liverpool, the former: owner, for a warrant to de- 
tain her, 


Againſt the Petition, the King's Advocate con- 
tended, that although the Admiralty Court of St. Do- 
mingo was not legally conſtituted, and though the 
ſentence was conſequently irregular, yet fince the 
proceedings of ſale had been ſo public, the Court 
would not take the veſſel out of the hands of a bong 
fide purchaſer, eſpecially as captain Lukyy had re- 
ceived only one-eighth as ſalvage, leaving the reſt 
in the hands of the marſhal of the Court of $t, Do- 
ming. 1 

 Court—This is a public purchaſe without doubt, 
but under a Court which had no juriſdiction. 
The proceedings, therefore, are not only irregular, 
but null and void. It concerned the purchaſer to 


look to that as well as the ſeller. The queſtion 


is, whether I ſhall ſend the purchaſer or the original 


owner to the captor ? for I will not ſend either of them 
to hunt after the pretended marſhal of this pretended 
court, What is propoſed by the monition? 

„C - 
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[le was anſwered: to keep the ſhip in the cuſtody The / 
of the Court during the ſuit. ] 5 —— 
She will then be unemployed. I think it will be bet- A 25th, 

ter for the preſent holder of the veſſel to give bail, 1 * 
ſhall grant a monition to that effect; and with reſpect 
to captain Lukyn, I ſhall allow him a reKonable time 
to extend. his proteſt, and then to defend himſelf. 
The chief difficulty will be with the ulterior part of 
the caſe: what is to be done for the preſent holders, 
if it ſhall appear that they have purchaſed for a fair 
conſideration ? | 
THE EINIGHEDEN, Morszx Maſter, * 
T's was a caſe of farther proof reſpecting a Cargo of A nh on fate 


deal planks, and unwrought iron, taken on board 
a Daniſh veſſel, on a voyage from Riga to Leghorn, 


Juboutnr. 

Sir V. Scott—T his was a Daniſh tip laden with 
unwrought iron and planks ; commodities, which, by 
comp: between Denmark and this country, are not 
- contraband. This is a very material circumſtance in 
the caſe, It is beſides of great conſequence, as to 
the proof of ownerſhip, that both the maſter and the 
mate, in that part of their depoſitions which reſpected 
the property, denied a Frencb intereſt. But doubts 
have ariſen on the queſtion of deſtination, whether it 
was to Leg born or to a French port. Had the cargo 
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been contraband, this would have been a moſt ma- 


terial inquiry, It is on the 1ath interrogatory that 
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Leg born, or to ſome port of France: as he ſhould 
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the doubt firſt ariſes: in anſwer to that the Wader 


ſays, the cargo was conſigned to mercbants at Leg- 


horn, whoſe names he does not recollect, hut they 


appear by the ſhip's papers, as undoubtedly they 


do; but he adds, the deſtination ''was either to 


think proper.” Afterwards, to another interrogatory 
he ſpeaks more particularly, and ſays, che ſhip was 
chartered for Leghorn ; but directions were given to 


him to go to Breſt, or to any port in the By of 


Biſcay.” This is not very conſiſtent with his other 


account. He ſays beſides, © -that if he went to 


France, he was to receive five per cent. But by 


accepting ſuch an offer, he diſcredited himſelf; for 
by deviating from his charter party, he would ex- 


poſe the property of his owner to jeopardy from Bri- 


tiſh cruiſers. The mate, who, we might ſuppoſe, 
would know ſomething of ſuch an alternative deſti- 


nation, contradicts it, and ſays, “ they were bound 
poſitively for Leghorn.” It became however neceſ. 
fary to clear up the doubt ariſing on the deſtination, 


On that point, there is now brought in the claimant's 


eſtation in which he ſpeaks fully as to the pro- 
pn and aſſerts, © that no authority was given 


| him, or by any other perſon, with his knowledge, 
to go to France.” It is ſaid there are thirteen other 
ſhips ſpoken of as belonging to the ſame proprietors, 


and going with a ſimilar deſtination ; and that it was 
therefore reaſonable to expect a correſpondence of 3 


very extenſive kind with Leghory, It might be reaſon- 


able to expect it, if the deſtination of the other ſhips 


had been previous to this capture: But if not, he 
need not, 1 think, have entered into all the particu- 
| lars 
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lars relating to them; and in reſpect of ſome of theſe 
veſſels, the deſtination UNDO afrerwards to have 


been changed. 


Directions are ſaid to have has giver to the 


maſter, “ in paſſing the Sound to apply to the Swe- 
diſþ conſul for papers; but not for any thing more, 
2s 1 underſtand it, than mere formal papers. The 
conſul has been examined on this point, and contra- 
dicts the maſter moſt abſolutely, as to any directions 
ſaid to have been given by him; and ſtates the deſ- 
ination to have been unequivocally to Legbory. 
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As the property is fully proved, the deſtination is 


become of leſs conſequence, 
has ſo diſcredited himſelf, that little reliance can be 
placed upon him ; and as the declaration of the Swe- 
diſh conſul is ſo expreſs, I ſhall not think any farther 


proof neceſſarꝛ. 
It was prayed that the claimant might be allowed 


his expences. 
Court—No ; there was no * * a there 


nas ſufficient need of farther proof. 


THE JEFFERSON, Dennis Maſter. 


HIS was a petition on behalf of the aſſignees of a 
bankrypt, who had received reſtitution jointly 


with other partners on a former day ; praying that a 
ſeverance might be made as to his ſhare, and that it 
might be directed to be paid out of the regiſtry to 


the * 
For 


I do think the maſter 


May gthy 
1799. 


After reſtitu- 
tion in ſolidum 
to a houſe f 
trade in Ame- 
rica, a prayer 

by the aſſignees 
of one partner, 


become a bank- 


rupt in this 
country, for ſe- 
verance of his 
ſhare and pay- 


ment to them, 
refuſed, 
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Fir the Petition, Arnold —contended, chat the: 
nees were the legal repreſentatives of the bankr 
and as ſuch entitled to demand his ſhare af the pro- 
perty already reſtored by a decree of the Court. That, 


as the decree had paſſed i in form 10 the party, if the 
Court ſhould think it more regular to*reſcind that 


ſorm in the firſt inſtance, a motion would be made to 


that effect; but it was apprehended the aflignees 
were as much the legal repreſentatives of the party, 
as his executors would be if he were dead; and there. 
fore entitled to demand payment of his ſhare under 
the decree which had already paſſed without any vo- 
lation of the forms of the Court. 
1 
Or the other ide, the King's Advocate contended, 


that this was an attempt to get poſſeſſion of the pro- 


perty of the houſe of trade in America, which the aſ- 
ſignees could not be entitled ro, till all the creditors 
of that houſe were ſatisfied, and more eſpecially thoſe 
who had a particular lien on this cargo; that al- 
though the Court of Admiralty will diſtinguiſh be- 
tween neutral and hoſtile characters, as far as it is 
neceſſary for the purpoſes of reſtitution, it will not 


go farther; and no inſtance has been produced in 


which this Court has ever interfered to make a ſe- 
verance between parties all neutrals. 


JUDGMENT. 

Sir W. Scott—I thought at firſt that this queſtion 
had ariſen on the reſerved ſhare of that partner, whoſe 
national character has not yet been ſatisfaRorily made 
out to the Court; but now, underſtanding that the 


ſhare of this bankrupt was amongſt the property . 
ſt 


[ 
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ſtored to the houſe of trade! in . I can have no 
doubts. 


The proceeding s, have been "IR the whole 


claim was made on in behalf of the-houſe in America, 
and three-fourths were reſtored as claimed : had the 
fourth ſhare been the bankrupt's, I ſhould have 
thought the claim of the commiſſioners very ſtrong ; 
and I ſhould have ſeen no objection to reſtore to them 
inſtead of the. bankrupt, for. 1 accede to what has 
been ſaid of the. repreſentative character of the aſ- 
ſignees. But theſe aſſignees are not before the Court 
as claimants; they might have appeared, and have 
given their claim; they have not done this, and 
reſtitution has already paſſed in ſolidum of three · fourth 
parts of the N claimed to the wennde of this 
houſe. 

The queſtion then is, whether the 83 ſhal pro- 
ceed again to make a ſeverance between thele parties ? 
I cannot. think that I have the power to do that: 
all the ſeverance that was neceſſary in this caſe to 
determine. the national character of the parties, has 
been already made : reſtitution ſtands decreed to this 
houſe. I am functus officio, and I ſhall not begin again 
at the prayer of the aſſignees, who now ſuggeſt that 
one of the partners is likewiſe an Engliſb merchant, 
and a bankrupt, They muſt reſort to ſome other au- 
thority, to make the diſcrimination between this Ame- 


rican partnerſhip ſtock, for the purpoſe of ſubjecting 


a particular ſhare to a Britiſþ bankruptcy. It is no 
part of the duty of the Court of Admiralty to do 
this; and J diſmiſs the petition. | 
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A monition to 
arreſt certain 
goods as prize 
goods (not in 
the hands of the 
captor, and zet 


fulh ideutfed) | 


CASES DETERMINED IN THE | 


THE GENERAL | WALTERSTORF, 
4 THAARUP Maſter. LE) 


$9 +: {+ * Fog 


1 this caſe Base moved for 4 monition on the 
part of original owners to arreſt certain goods ly- 
ing in a warehouſe, on ſuggeſtion that they were part 
of the cargo of the General Walterftorf, captured by 
the Stork in the Weſt Indies, and illegally condemned 
in a ſelf-conſtiruted court at St. Domingo. It was in- 
ſiſted that the identity of the goods was ſufficientiy 
proved by the deſcription given of them by the party 
advertiſing them for ſale, © as a quantify of tobac- 
co, being part of the cargo of the General Walter. 
orf, and taken by the Stork in the Weſt Indies,” 
Cour. It does not abſolutely appear that the ſhip 
is the ſame. When goods are held for the Captor, 
it is uſual to proceed in this way; but I do not chooſe 


to ſeize goods in this manner at onee when they are 


in the warehouſe of another perſon, and may have 
undergone a converſion by a fair ſale. I am not diſ- 
poſed to grant this monition now. The claimant 
muſt firſt proceed againſt the captors : they ure re · 
ſponſible to him in the firſt inſtance. 

Monition not granted (2). 


. — 


n ** 
— — — — 
„ , — — 


(a) The regiſtrar obſerved, that there had been no monition 


__ againſt the captors to proceed to adjudication ; that it appeared 


to him that in regular practice ht ſhould firſt paſs, and then the | 


— might proceed on the i intimation. 


mon COURT or ADMIRALTY. 


THE JONGE TOBIAS, Hitken Maſter, 


nls was a caſe of a ſhip taken on a voyage from 
Bremen to Rochelle, laden with tar. The ſhip 
was Claimed for Mr. Schreder and others ; the tar 
remained unclaimed, The King's Advocate and 


Croke contended that the cargo. was undoubtedly ſub- · 


je& to condemnation, as contraband : that the ſhip's 

apers all deſcribed the cargo to be the property of 
Mr. Schreder, the principal claimant of the ſhip : 
that the maſter ſtated * Mr. Schræder to be the lader 
and the owner; and that there was a bill of lading 
and certificate of property on oath to the ſame effect: 
that on theſe grounds there was ſufficient proof of 
the property of Mr. Schreder, although he had with- 
held his claim, knowing it would affect the ſhip: 
that notwithſtanding this artifice the ſame conſe- 
quence would follow, as there was ſufficient proof of 
property; and that the whole was liable to condemna- 
tion; his own ſhare as being connected with his other 
property employed in contraband trade; and the ſhares 


of his copartners, as affected by the act of their part- 


ner and agent; the paſſport particularly purporting 
to have been obtained by Mr. Schrader on oath that 
the cargo contained no contraband goods. 


Juvpoukxr. 
Sir V. Scott - There can be * doubt in this caſe 


but that the tar is liable to condemnation as unclaim- 
ed, and alſo as contraband, being taken going from a 
port of the country of which it could not be the produce. 
Formerly, according to the old practice, this cargo 


would have carried with it the condemnation of the 
| ſmip, 


JoxncrTonias, 


CASES — TRR. 
ſhip, but i in later er this practice has been re- 
laxed, and an alteration has been intr duced which 
allows the ſhip to go free, but ſubject to the forfeiture 


of freight on the part of the neutral owner, This 
A applies only to caſes where the owners of.the ſhip and 


cargo are different perſons. Where the owner of the | 


cargo has any intereſt in the ſhip, the whole of his 
property will be involved in the ſame ſentence of con- 
demnation; for where a man is concerned in an ile. 
gal tranſaction, the whole of his property embarked 
in that tranſaction is liable to confiſcation, - The 
proofs are very ſtrong that Mr. Schreder is the owner 
of the cargo, although it is not claimed; there is 
the ſworn certificate of the man himſelf ; and all that 
is ſaid on the other ſide is, that there is no claim, 
There may be caſes in which the conduct of 'a man 
may prevail againſt the evidence of the ſhip's papers: 
but there is here only a* continuance, of the ſame 
fraudulent diſcretion which has guided his conduct 
throughout ; as he muſt be aware that an acknoy- 
ledgement of the fact by claiming would involve the 
ſhip. His ſhare muſt be ſubje& to condemnation. . 
The only queſtion is, whether there is proof that 
there are more owners of the ſhip than one. T think it 
does appear that thereare other perſons concernedin the 
ſhip; although they do not appear. to be affected with 
a knowledge of the cargo: the preſumption is againſt 
them certainly, but that is not ſufficient to induce me 
to go the length of condemning their ſhares. What I 
ſhall do will be to condemn Mr. Schrader's ſhare; and 
require an atteftation of the other part owners that they 
had no knowledge of the contraband goods ; for being 
only part owners of the ſhip, and not general part- 
ners with Mr. Schræder, I ſhall not hold them to be 
neceſſarily affected by his criminal acts. | 


— 
tt. — [—_ «a —— 
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TRE ANNA, 1 Matter, 7 tt 
(A Motion for the Examination of a Witneſs, ) 1799+ 


p x this caſe an application was made on the part of 
the claimants for the examination of a witneſs pro- 
duced by them. The circumſtances were : two days 
| after the veſſel came into port, a man produced him 
ſelf as ſupercargo, and offered papers in his poſſeſſion : 
the commiſſioners refuſed to examine him; and it was for 
the benefitof higevidence that the motion wasnow made. 
Court—lf the affidavit had ſtated the papers to have 
been offered immediately, and refuſed, I might re- 
ceive theſe papers ; but as it now ſtands, I all not 
direct them to be received. 


IN THE INSTANCE COURT. 
(A Motion on a Ship unknown.) 
] this caſe——TheKing' s Advocate ſtated, that after the on On contemptm= 


Monition 40 


ſhip had been taken poſſeſſion of, under warrant ge wwe. 
of the admiralty, as derelict, and the cargo had been 
put into a warehouſe by the agent of the admiralty; 
the warehouſe had been broken open and the cargo 
taken out and ſold—on theſe facts he prayed, that an 
attachment might iſſue againſt the parties, and that 
they ſhould be directed to produce an account of ſales. 
—The regiſtrar, being conſulted, ſaid he had not met 
with any caſe exactly ſimilar; that the uſual practice, 
was not to arreſt in the firſt inſtance; although there 
was no doubt of the power, as in caſes of wearing 
illegal colours, the firſt ſtep was uſually to grant a 
warrant to attach the perſon grounded on an affidavit of 


the fat, —Precedents were directed to be 2 
n 


9 


© CASES. 5 DETERMINED. IN THERE 


On the 24th May, the Court ſaig, 3 I have con- 
ſidered this matter, and decree” "4 mopition 10 ſbew 


cauſe why an attachment 9 not inde for. con- 
tempt.” _ | 


| THE BETSEY, Goopavs Malter, | 


1 was a caſe of an American ſhip taken by the 
Frencb, on a voyage from America to Anſterdan, | 
retaken by the Engiiſh, and proceeded againſt for an 
Intentional breach of the blockade of Amſterdam. 
For the Captors, the King's Advocate. C There ſeems 
to be no reaſon to queſtion the property in this caſe; 
but every paper on board points to a deſtination to 
Amſterdam. It is proved alſo, by the inſtructions 
given to the miſter,” that the owner was perfectly 
aware of the blockade of Anſterdam: they direct him, 
e Tf you ſhould not be fo fortunate as to get. into 
Amſterdam, owing to the Engliſh ſhips ſtill keeping 
up the blockade, which you will know by ſpeaking 
| thoſe which lie of you may go to Hamburgh,” It 
appears by theſe inſtructions, that the information was 
to be ſought for only at the entrance of the harbour; 
which is not to be held up as a meaſure of candid in- 
quiry, as it gives the party the utmoſt latitude of 
eluding the Britiſb cruiſers on that ſtation ;' and was 
rather a guarded expedient of fraud, than a fair alter- 
native deſtination—lIf they really wiſhed for inform- 
ation, the maſter ſhould have been directed to call at 
ſome Britiſh port. To allow neutrals to go to the 


"MP mouth of the Texel is opening a door to great 
frauds, 


> IS ad 


—— Mm —— 9 
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/auds,—There are, beſides, no inſtructions to con- 
hgnees at Hamburgb; therefore there is reaſon to 


believe that this part of the inſtructions to the 


maſter was merely colourable. On theſe grounds 


it is ſubmitted, that this ſhip was ſubject to condem- F 


nation from the moment of ſailing on this deſtination. 

For the Claimants, Laurence—The material cir- 
cumſtance that diſtinguiſhes this from ſome other 
caſes, is the diſtant reſidence of the owners; which 
made it neceſſary for them to give diſcretionary orders 
of this kind, as they could have no immediate know- 
ledge when the blockade ſhould ceaſe, and muſt, 
therefore, without ſuch proviſional orders, be thrown 
conſiderably behind the reſt of the world in their com- 
merce to that port when it ſhould be again opened : 
The alternative inſtructions were therefore neceſſary ; 
and nothing has appeared in any part of the caſe that, 
in any way, expoſes them to the imputation of fraud, 
There was no actual attempt to evade the blockade, 
as the ſhip was taken by the French before ſhe had 
made half her voyage, and recaptured by a Britiſh 
cruizer off Bourdeaux. The alternative deſtination is 
ſtill leſs liable to exception as a colourable deſtination, 
The cargo conſiſted of rice and tobacco, which are 
articles of a general merchantable nature, adapted to 
all markets. There is nothing pointing excluſively to 
Amſterdam, more eſpecially if the ulterior purpoſe of 
this voyage is conſidered, which was to have pro- 
ceeded to Ruſſia, after having obtained letters of credit 
for that market. 


Jupement. 
Sir W. Scott -] hardly think that there is ſufficient 


evidence in this caſe to affe& the parties with an in- 
VOL. I, AA tention 
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tention of fraud. The ſhip ſailed in January lat, 
when the owners were certainly informed of the 
blockade; but the diſtance of their country is a ma- 
terial circumſtance in their favour. IT certainly can- 
not admit that Americans are to be exempted from 
the common effect of a notifieation of a blockade 
exiſting in Europe. But I think it is not unfair to 
ſay, that lying at ſuch a diſtance where they cannot 
have conſtant information of the ſtate of the block. 
ade whether it continues or is relaxed, it is not un- 
natural that they ſhould ſend their ſhips conjecturally, 
upon the expectation of finding the blockade broken 
up, after it had exiſted for a conſiderable time. A 
very great diſadvantage indeed would be impoſed 
upon them, if they were bound rigidly by the rule 
which juſtly obtains in Exrope, that the blockade 
muſt be conceived to exiſt, till the revocation of it is 
actually notified. For if this rule is rigidly applied, 
the effect of the blockade could laſt two months 
longer upon th@m than on the trading nations of 
Europe, by whom intelligence is received almoſt as 
ſoon as it is iſſued. That the Americans ſhould there- 
fore ſend their ſhips upon a fair conjecture that the 
blockade had, aſter a long continuance, determined, 
and for the purpoſe of making fair inquiry whether it 
had ſo determined or not, is I think not exception- 
able; though I certainly agree that this inquiry 
ſhould be made not in the very mouth of the river 
or eſtuary from the blockading veſſels, but in the 
ports that lic in the way, and which can furniſh in- 
formation without furniſhing opportunities of fraud. 

In the preſent caſe, the blockade had been under- 


ſtood in America to have exiſted the whole winter, 
and 


HIGH. COURT OF ADMIRALTY. 


and therefure it was not unreaſonable to ſuppoſe that 
by that time it had ceaſed, | 

The papers all bear an avowed deſtination to Am- 
ferdam—which I think a favourable circumſtance, 
and, in ſome degree, deſtroys the ſuſpicion of 
fraud : if there had been a fraudulent intention, Am- 
ferdam would not have ſtood ſo prominent to ob- 
ſervation. The directions certainly contain ſome ex- 
preſſions which are rather awk ward —<* If you ſhould 
not be ſo fortunate as to get into Amſterdam: this is 
rather an alarming expreſſion; but perhaps it may be 
a Criterion of a fair caſe; a deſigning man would 
have been more cautious in the choice of his expreſ- 
ſion. The maſter was directed to inquire of the 
blockading frigates : I have already ſaid that he ought 
to have been directed to inquire elſewhere—in the 
ports of the Channel. Bur, on the whole, as the pro- 
perty is not diſputed, and as the papers all ſpeakopenly, 
I do not think there is anything to affect the owners 
with a fraudulent intention, and therefore I ſhall re- 
ſtore (a). 


— 


0 


(a) In a later caſe, the Poſten, Hyll, Sth Auguſt, 1799, a 
Daniſh ſhip from Drontheim to Amſterdam, taken off the Texel, 
and proceeded againlt for a breach of the blockade of Anſterdam. 
The ſame excuſe was made, that they expected to receive in- 
formation on the ſpot; and the Betſey, Goodbeu was cited. — The 
Court ſaid, ©* Ships muſt call ſome«here to obtain information, 
for the Court will not allow the information to be obtained at 
the mouth of the blockaded port.” The caſe of America 1s 
different ; though even in their caſe it muſt be underſtood that the 
blockaded port is not the proper place for inquiry. Bot here in 
Europe, where the different ſtates have conſtant intelligence, and 
may be ſaid to live as it were under one roof, it ſhall never be 


permirted that a ſhip ſhall ſail with a knowledge of the blockade, 
a A 2 under 
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Brandies trans- 
ferred in tranſitu 
from a Spaniſh 
merchant to a 
neutral before 
the breaking out 
of hoſtilities 
reſtored. 
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THE VRO W MARGARETHA, 
CRricsMan Maſter, 


T* was a caſe of a cargo of brandies, ſhipped by 

Spaniſh merchants in Spain, in May 1794, before 
Spaniſh hoſtilities, and transferred to Mr, Berkeymyer 
at Hamburgh, during their voyage to Holland. 

For the Captors, the King's Adv. and Sewel con- 
tended, That the property of theſe goods was to be 
conſidered under the original ſhipment, as belonging 
either to the ſhippers in Spain or to the confignees in 
Holland—that in either caſe, in conſequence of what 
had taken place between the two countries ſubſequent 
to hoſtilities, they would be ſubje& to condemnation 
that it had been the invariable practice of the Prize 
Court to look only to the time of ſhipment, and that 
no inſtance of a claim being ſuſtained for * pur- 
chaſed of the enemy in tranſitu. | 

For the Claimants, the Adv. of the Adm. and Lan- 
rence contended, That the rule relied on might be 
true in ſhipments made in an enemy's country in 
time of war; but that it could not apply to a caſe 
like this, in which ſhipment being previous to hol. 
tilities, (and before they could be in any way foreſeen,) 


under pretence of further i inquiry at the very ſpot blockaded.— 


Condemned, 
So in the practice of Holland—** Que enim proxima locis obſefſis 


deprehenduntur, non alia ratione publicantur, quam quod ex 
facto tacite ad hoſtem commeandi propoſitum colligatur; idemque 
eſſe, fi id ex inſtrumentis perſpicue conſtet, non eſt cur dubitemus. 


Bunk, Q. J. Publ, Ii. ch. ii. page 90. 
furniſhed 


HIGH COURT OF ADMIRALTY. 


furniſhed a juſt exception to the rule; and was alſo a 
ſofficient anſwer to any ſuſpicion of a fraudulent or 
colluſive transfer. p 


JUDGMENT, 
Sir W. Scott This is a claim of Mr. Ph. Berkey- 
mer of Hamburgb for ſome parcels of wine which 
were ſeized on board three Dutch veſſels detained by 


": 
The 


Vzow Max- 


GARETHA. 


— 
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order of government in 1795. The ſhips have been 


fince condemned; the cargoes were deſcribed in the 
ſhip's papers, as far as the property was expreſſed, as 
belonging to Spaniſh merchants, It is material, in 
this caſe, to conſider the relative ſituation of the 
countries from which and to which theſe cargoes were 
going. Spain and Holland were then in alliance with 
this country and at war with Frauce; it might, there- 
fore, be an inducement with a Spaniſþ merchant to 
conceal the property of his goods, although it does 
not appear to have exiſted in any great degree, as the 
goods were coming under an Engliſh convoy, and as 
they were ſhipped © as Spaniſh wines, and deſtined, 
avowedly, to Holland; there was, therefore, nothing in 
this part of the caſe to rniſlead our cruizers. Mr, 
Berkeymyer is allowed to be an inhabitant of Ham- 
burgh, although he had made a journey, a ſhort time 
previous to the ſhipment of theſe cargoes, to Spain, 
(where he had reſided ſome years before,) to ſettle 
his affairs, and bring off the property which he had 
left behind him, He had quitted Spain, however, 
previous to the breaking out of Spaniſ# hoſtilities, and 
had reſumed his original character of a merchant of 
Hamburgb.— The account which he gives of his tranſ- 
actions in Spain, as far as they regard this caſe, is, 
| 443 that 
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that he entered into a contract with two Spaniſh houſes 
for ſome wines, which were at the time actually ſhip. 
ped, and in itinere towards Holland. The firſt ob- 
jection that has been taken is, that ſuch a transfer is 
invalid, and cannot be ſet up in a Prize Court, where 
the property is always conſidered to remain in the 
ſame character in which it was ſhipped till the deli. 
very. If that could be maintained, there would be 


an end of the queſtion, becauſe it has been admitted 


that theſe wines were ſhipped as Spaniſh property, 
and that Spaniſh property is now become liable to 
condemnation. But 1 apprehend it is a poſition 
which cannot be maintained in that extent. In the 
ordinary courſe of things in time of peace—for it is 
not denied that ſuch a contract may be made, and 
effectually made (according to the uſage. of merchants) 


ſuch a transfer in tranſitu might certainly be made. 


It has even been contended, that a mere delivering of 
the bill of lading is a transfer of the property. But it 
might be more correctly expreſſed, perhaps, if ſaid that 
it transfers only the right of delivery; but that a trans- 


fer of the bill of Jading, with a contract of ſale accom- 


panying it, may transfer the property in the ordinary 


courſe of things, fo as effectually to bind the parties, 


and all others, cannot well be doubted. When war 
intervenes, another rule is ſet up by Courts-of Admi- 
ralty, which interferes with the ordinary practice. In 
a ſtate of war, exiſting or imminent, it is held that 
the property ſhall be deemed to continue as it was at 


the time of ſhipment till the a&tual delivery; this 
ariſes out of the ſtate of war, which gives a belligerent 
a right to ſtop the goods of his enemy. If ſuch a rule 


did exiſt, all goods ſhipped in the enemy's country, 
would be 8 by transfers which it would be 
impoſſible 


HIGH COURT OF ADMIRALTY. 
impoſſible to detect. It is on that principle held, I 


believe, as a general rule, that property cannot be 
converted in tranſitu; and in that ſenſe I recognize it 


as the rule of this Court. But this ariſes, as I have 
ſaid, out of a ſtate of war, which creates new rights 
in other parties, and cannot be applied to tranſactions 
originating, like this, in a time of peace, The trans- 
fer, therefore, muſt be conſidered as not invalid in 
point of law, at the time of the contract; and being 
made before the war, it muſt be judged according 
to the ordinary rules of commerce. 

It has been farther objected to the validity of this 
contract, that a part of the wines did actually reach 
Holland, where they were ſold, and the money was 
detained by the conſignees in payment of the advances 
which they had made. It is ſaid that this annuls the 
contract to the extent of that part it may do fo, and 
the deficiency muſt be made up to the purchaſer by 
other means; but it appears that it has been actually 
ſupplied by bills of exchange, and an aſſignment of 
of other wines ſent to Peterſburgb. It is not for me to 
ſct aſide the whole contract on that partial ground, or 
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to conſtrue the defect in the execution of the contract 


ſo rigorouſly as to extend it to thoſe wines which never 
went to Holland, and which never became de facto ſub- 
ject to be detained by the conſignees. They are free 
for the contract to act upon; and if the parties are de- 
ſirous of adhering to their contract in its whole extent, 
it does not become other perſons to obſtruct them. 

It comes then to a queſtion of fact, whether it was 
a bona fide transfer or not? I think the time is a 
ſtrong circumſtance to prove the fairneſs of the tranſ- 
action. Had it happened three months later, there 
might have been reaſon to alarm the prudence of 
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A veſſel ſail- 
ing under 
convoy of an 
armed ſhip for 
the purpoſe of 
reſiſting viſita- 
tion and ſearch 
condemned. 


went, it is the argument immediately preceding the judgment 
that 


CASES DETERMINED IN THE 


Saniſn werchants; and induce them to reſort to the 
expedient of covering their. property.— But at the 
time of the contract there ſeems to have been no rea. 
ſon for apprehenſion, and therefore there i is nothing 
to raiſe any ſuſpicion on that point, ' 

The inſtruments of ſale have been produced, and 
no obſervation has been made upon them. The cor- 
reſpondence has been exhibited, andxheveyis certainly 
fome confuſion in the dates. Explanatjons have been 
given, which are probable enough; ſtill they are but 
conjectural. If the counſel for the captors require it, 


Iwill order the original documents in proof of theſe 


explanations to be produced; although I muſt fay, 
at the ſame time, that the impreſſion upon my mind 
is, that it is a fair tranſaction. 

The originals decreed to be produced. 

Jan. 15th, 1800. The captors being ſatisfied with 
the farther proof produced, Mr. Berkeymyer's claims 


were reſtored without oppoſition. 


THE MARIA, PaulsEN Maſter. 


Ts was the leading caſe of a fleet of Swediſh mer- 


chantmen, carrying pitch, tar, hemp, deals, and 
iron, to ſeveral ports of France, Portugal, and the 
Mediterranean; and taken, Jan. 1798, ſailing under 
convoy of a ſhip of war; and proceeded againſt for 
reſiſtance of viſitation and ſearch by Britiſh cruizers. 
In December 1797,this caſe coming on to be argued 


on the original evidence (a), when the Court directed 
farther 


* 


2 — 


(a) Of the very long and able diſcuſion which this caſe under- 
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farther information by, both parties, reſpecting the 
preciſe acts that cook place at the time of capture— 
the inſtructions under which the convoyed ſhips were 
failing, and alſo the inſtructions to the Swediſh frigate. 

On a ſublequent- day this information being pro- 
duced, it was again argued at much length. 


On the part of the Captors, the King's Advocate 
and Arnold, in ſubſtance contended—lf the caſe of this 
ſhip and cargo were to be conſidered ſiagly, and 
ſeparated from the principal queſtion of convoy, 
there are many cireumſtances attending it of a very 
noxious aſpect. It was going on an aſſerted deſti- 
nation to Genoa, at' a time when that port was be- 
come almoſt a hoſtile port, by its ſubſerviency to all 
the purpoſes of the French marine, whilſt our 
ſhips and cruizers were abſolutely excluded. It 
was going under the certificate of the French conſul, 
in compliance with the unjuſt decree of the French 
government (a); and the articles of which the cargo 

| conliſted, 
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that the editor has principally ventured to ahſtract: on the former 
| hearing many topics of a more general nature were ſtrongly urged 
on the part of the claimants. As the ſubſtance of theſe and of 
the whole cafe is reduced to ten general poſitions, offered as the 
reaſons of an appeal now depending; the editor is anxious to relieve 
himſelf from the reſponſibility of abſtracting a very wide range of 
arguments, u/ed at different hearings, on ſo important a fubject, by 
referring the reader to the end of this caſe for the ſtatement of 
thoſe reafons drawn, up with great care and attention in the words 
of the parties themſelves ; and for the final decifion of this great 
queſtion, if it ſhould be determined before the laſt ſheet of this 
Number goes to the preſs. 
(a) Decree 18th Jas. 1797 —* F'ttat des navires en ce qui 
concerne leur qualitẽ de neutre ou d'ennemi ſera determine — 
eur 
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* eh conſiſted, were articles of a contraband nature. It is 
— tr they are ſuch articles as the Swedes are now per- 
ER mitted to carry in time of war under certain cireum- 
ſtances, but only under a ſtrict obſervance of good 
faith, a conduct perfectly neutral, and in all caſes 
ſubject to a right of pre. emption on the part of a belli- 
gerent nation, And farther, the truth of this aſſerted 
deſtination to Genoa is expoſed tò great ſuſpicion 
from the diſcretionary power, with which the maſter 

was intruſted, of going elſewhere. 

Theſe are circumſtances unfavourable' in them- 
dan but they aſſume a more diſtinct hoſtile charac- 
ter from the circumſtance of being taken, ſailing un- 
der the protection of an armed force, and aſſociated 
for the purpoſe of reſiſting viſitation and ſearch from 
the cruizers of this country, The act of reſiſtance 
to the lawful rights of ſearch is the ground on which 
it is principally contended that this caſe is ſubject to 
confiſcation : for although this fact may receive co- 
lour and complexion of a more hoſtile nature from 
other circumſtances, it is alone ſufficient to incur the 
penalty of confiication, The right of viſitation and 
ſearch in time of war, even in the moſt innoxious 
caſes, is an eſtabliſhed right of belligerent powers, 
acknowledged and referred to in the treaties of the 


— 


leur cargaiſon ; en conſeqyence tout batiment trouvé en mer, 
charge en tout ou en partie de marchandiſes provenant d'4ng- 
leterre, ou de ſes poſſeſſions, ſera declare de bonne priſe, quelque 
| ſoit le proprictaire de ces denr6es ou marchandiſes. See Atche- 
ſon's Report of a Caſe in King's Bench, Appendix, page 155» 
where the reader will ſee the late regulations of the French go- 
vernment in matters of prize, | 
In conſequence of this decree, all neutrals were required to take 
a certificate from the French conſuls that their goods were not of 
Britiſ# produce or manufacture. 4 
0 
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fates of Europe. It is admitted by all ſpeculative 
writers on the law of nations. Bynkerſhvek expreſsly 
admits it in theſe words: Velim animadvertas, cate- 
nus utique licitum eſſe amicam navem ſiſtere, ut non 
ex fallaci forte apluſtri; ſed ex ipſis inſtrumentis in 
nave repertis conſtat navem amicam eſſe.” Lib. i. 
ch. 14. And Vattel, L. iii. ſect. 114. acknowledges 
the penalty attending the contravention of this right 
by neutral ſhips to be confiſcation. Even in caſes 
where it 1s poſſible this right may be wrongfully 'exer- 
ciſed by cruizers, reſiſtance is not the legal remedy, 
as there is a regular and effectual remedy provided by 


all the maritime codes of Europe, in the reſponſibility 


which cruizers lie under to make compenſation, for 
any injurious exerciſe of this right, in coſts and da- 
mages, Theſe principles being admitted, as they 
were ind-ed admitted in the former hearing, it be- 
comes a queſtion of fact, Whether there was that 
hoſtile reſiſtance that will ſubject the parties to the 
penalty of confiſcation? On this point it is ſubmitted, 
that the inſtructions of the Swediſb government to 
the commander of this convoy (a) lay upon him as 

- a a poſitive 


——_—vr_. 


(a) Inſtructions to the commander: 

* In caſe the Lieutenant-Colone! ſhould meet with any ſhips 
of war of other nations, one or more of any fleet whatever, then 
the Lieutenant-Colonel is to treat them with all poſſible friendſhip, 
and not give any occaſion of enmity ; but if you meet with any 


foreign armed veſſel, which on ſpeaking ſhould be deſirous of 


having till farther aſſurance that your frigate belongs to the king 
of Sweden, then the Lieutenant-Colonel is, by the Sewediſp flag and 
ſalute, to make them know that it is ſo; or if they would make 
any ſearch among the merchant ſhips which are under your con- 
voy, which ought to be endeavoured to be prevented as * K 

| | poſſible 
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4 poſitive inunction to prevent ſearch by all poſſible 


. cans, and “ that violence muſt be oppoſed by vio- 


Fune 1yth, 
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lence.” Theſe are carried into execution by the ſail. 
ing orders (a), which forbad their merchantmen « tg 
ſubmit to ſearch ; but if any boat attempted to come 
alongſide, to ſheer off from them.” It is ſtill farther 
carried into effe by all that paſſed at the time; and 
more eſpecially by the act of forcibly removing an 
officer who had taken poſſeſſion of one ſhip, and 


carrying him on board the frigate : and it is again con 
- firmed by the regret which the commander expreſſed 


that he had not fired, proteſting, * that if the ſhips had 


not been ſeized at night he would have reſiſted,” 


Fer the Claimants, Laurence and Swabey—The 
original importance of this queſtion, great as it un- 
doubtedly was, has been very materially increaſed by 
the manner in which it Has been brought on. 

The claimants have reaſon to complain that every 
thing has been brought forward ex parte by the cap- 
tors. The inſtructions of the Swediſh commander 
are produced in an unauthenticated form, and intro- 
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poſſible, then the Lieutenant Colonel is, in caſe ſuch thing ſhould 
be inſiſted on, and that remonſtrances could not be amicably 
made, and that notwithſtanding your amicable portment, the 
merchant ſhips ſhall be nevertheleſs violently attacked, then vio- 
lence mult be 4 1 againſt violence.“ | 


(a) Sailing inſtructions to the merchantmen : 

« All merchantmen hips, during the time they are under 
convoy of his majeſty's ſhips, frigates or ſloops, are forbidden to 
ſuffer the boats of any foreign nation to board them for the ſake 
of viſitation or ſearching, but in caſe ſuch boats ſhew an inten- 
tion to come alongfide, the merchant ſhips are to ſheer off from 


them,.“ 
duced 


* 
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duced only under a note from the under-ſecretary of 
ſtate. It is not proved that they were the whole 
of the inſtructions: it muſt therefore reſt with the 
Court to ſay how far they are ſufficiently authenti- 
cated. The inſtructions under which the Engliſh 
commander acted have been altogether with-held. 
On the part of the claimant's evidence, the officer of 
the Swediſb frigate has been ſent away to render an 
account to his o] government, and by that means 
the parties are deprived of the benefit of his evi- 
dence. Under theſe diſadvantages, however, it is 


* ſtill to be contended that there has been no act of 


hoſtility committed againſt this country, There is 
no diſpoſition to aſſert a right on the part of neutral 
merchant ſhips to reſiſt viſitation and ſearch by the 
cruizers of a belligerent ſtate, It is not to be argued 
undoubtedly that neutrals have a right in all caſes 
to reſiſt ſearch, If ſuch a ſpeculative doctrine is aſ- 
ſerted by any ſtates, it is for them to maintain it: 
In the preſent caſe we ſtand upon no ſuch poſition, 
but upon ſomething which appears to have been 
overlooked -a treaty on this important queſtion of 
ſearch between the two countries: Treaty between 
England and Sweden, 1661, art. 12. After an ex- 
preſs treaty, it is not allowable to preſume anything 
contrary to that compact on the part of the other 
ſtate; nor to argue on general principles to defeat - 
the force of the obligation ariſing from it on our 
parts, Search is by this treaty to be exerciſed only 
on a refuſal to produce the certificates or ſhip's pa- 
pers; in no other caſe is it juſtifiable : and although 
a ſtrong ſuſpicion might ſtill juſtify a ſeiure under 
the reſponſibility of coſts and damages; ſtill, in the 
manner of making this ſeizure, (and the whole of this 


cale reſts on the courſe of the proceedings,) if we did 
not 
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not proceed in the manner in which we ought to have 


done, there is an end of our right under che com- 
pact; and we are not at liberty to impute any thing 


that enſued in conſequence of our own irregularity, 


as an act of aggreſſion againſt the other party. Theſe 
are the principles on which it is intended to ſup- 
port the preſent claim. Originally, and in its natu- 


ral appearance, this convoy is to be confidered as a 


neutral convoy; and therefore it lies on the captor 
to ſhow by /ome act that there was a departure 
from neutrality; for it cannot be pretended that a 
mere intention (if it were proved) would be ſufficient, 
under any ſyſtem of law, to incur the penalty of an 
actual offence. It ſeemed to be admitted by the 
Court on a former day, that there was a juſt diſ- 
tinction to be made between two caſes of convoy 
between a convoy of an enemy's force and a neutral 
convoy. The former would ſtamp a primary cha- 
racter of hoſtility on all ſhips ſailing under its pro- 
tection; and it would reſt with the parties to take 
themſelves out of the preſumption raiſed againſt 
them. But that it would be, even in that caſe, no- 
thing more than a preſumption, is determined by a 
late caſe before the Lords, —<The Sampſon Barney, 
an aſſerted American armed ſhip, ſailing with French 


- crvizers at the time they engaged ſome Engliſh ſhips, 


and communicating with the French ſhips by ſignal 
for battle. In that caſe, although there had been a 
condemnation below, the Lords ſent it to farther proof, 
to aſcertain whether there had been an actual reſiſtance. 
[Court] do not admit the authority of that caſe 
to the extent you puſh it. That queſtion is ſtill re- 
ſerved, although the Lords might wiſh to know as 
much of the facts as poſſible. ] 8 
13 | In 
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In the other caſe of a neutral conyoy—there is 
no preſumption of a hoſtile character ariſing from it, 
and therefore it remains with the captors to ſhew that 
there was an actual reſiſtance in this caſe. Coming 
then to the queſtion of fact, with the proviſions of the 
treaty kept conſtantly in view; when remembering that 
there is a treaty regulating the mode and manner of 
proceeding, and both parties are bound to proceed 
accordingly, and that the preſumptions alſo which are 
raiſed, ſhould proceed upon the words of that com- 
pat, and not depart from it; where will the cap- 
tors find any actual reſiſtance in the conduct of theſe 
parties ? | 

The inſtruCtions are relied upon—but they are ge- 
neral, and do not any more than the other circum- 
ſtances preceding or attending this tranſaction, point, 
in any degree, to a reſiſtance towards this country, 
It is notorious, that at the time of paſſing the French 
decree againſt Engliþ merchandize, which is de- 


ſervedly reprobated on all, ſides, the Swediſh mer- - 


chants did apply for a protection of this kind—and 
therefore the probability is, at leaſt, as great that it 
was intended to protect them againſt French cruizers 


as againſt this country. The directions are, to obſerve 


an amicable deportment—but that violence muſt be 
oppoſed by violence ; expreſſions on which it will not 
be fair to put any conſtruction than what is compati- 
ble with the proviſions of the treaty, or to ſuppoſe 
that they meant more than that the ſtipulations of the 
treaty were to be faithfully maintained. What paſſed 
then at the time? Was there anything like actual per- 
ſonal reſiſtance ? —Certainly not. From the evidence 
of M*Dougal it appears that there was nothing like an 


hoſtile appearance ſhewn towards the Wolverine: till 
after 
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after four days had paſſed in diſcuſſion between the 
commanders. The Swediſb commander had a right 
to expect to have been firſt addreſſed : under the 
treaty the certificates ſhould have been demanded ; 


| if not produced, the ſhips might have been ſearched; 


and, on ſtrong ſuſpicion, ſeizure might have been 
made. But the queſtion is, Have thecaptors proceeded 


in this way? If, in oppoſition to this they have 


at once ſuperſeded all forms, and ſaid, we /eize and 
detain, the matter aſſumes a different aſpect, and we 
have no right to exact a rigid obſervance of form on 
the other ſide. On deſcrying the convoy, what was 
done on the part of the captors ? It was on that ſide that 
the firſt appearance of menace was ſnewn — the Eng. 
liſb ſhips immediately beat to quarters - the deſtina- 
tion is inquired of—and an anſwer given but there is 
no demand for papers no attempt to ſearch.— Capt. 


Lawford ſtates, that, as a meaſure of prudence, he 


ſeat immediately to the Admiralty for particular in- 


ſtruction, and received orders to detain the convoy. 
On the firſt interview the Swediſh commander imme- 


diately communicated his inſtructions with the greateſt 
readineſs; from which it appears, that, in his opt- 
nion, they contained nothing hoſtile to this country, 
The removal of a petty officer, that has been relied 
on as an act of reſiſtance, was more a matter of form 
than actual oppoſition, uſed as a ſort of proteſt 
againſt the irregular proceeding of the captors, and 
did not for a moment retard the actual delivery of 
poſſeſſion on the part of the merchantmen. The 
ſubſequent acts ſhew ſtill more ſtrongly how little the 
acts of the captors were directed by the treaty ; and 


how little they themſelves thought that any penaky - 


of prize had accrued to them by this circumſtance of 
con- 
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convoy. Inſtead of the uſual demand for the ſhip's 
in the firſt inſtance, they were not demanded 
till Auguſt. They were afterwards returned to one 
veſſel; and an offer was made to all thoſe bound to 
neutral ports to depart—but they refuſing to go wich- 
out ſome compenſation for detention, proceedings 
were then inſtituted for the firſt time, on the prin- 


into diſcuſſion, owing to the irregular proceedings of 
the captors—and which, beſides, cannot fairly be en- 
forced againſt the merchantmen, by this Court, whilſt 
the Government has permitted the frigate to depart, 
and has declined to conſider the act of the Commander 
25 an act of hoſtility againſt the State. On theſe 
grounds, and adverting to former practice, in which 
ſome inſtances occur of reſtitution of ſhips takeri 
under convoy, whilſt no precedents of condemnation 


the claimants have done nothing to forfeit their neu- 
tral character, and are therefore entitled to reſtitution. 


JupcGMENT, 

Sir V. Scott—This ſhip was taken in the Britiſb 
channel in company with ſeveral other Swediſb veſſels 
laling under convoy of a Swediſh frigate, having 
cargoes of naval ſtores and other produce of Sweden on 
board, by a Britiſh ſquadron under the command of 
Commodore Lawford. 

The facts attending the capture did not ſufficiently 


therefore directed further information to be ſupplied, 
and by both parties. 

The additional information now brought i in confifts 
of ſeveral atteſtations made on the part of the captors, 
and of a copy of the inſtructions under which the 
Swediſh frigate failed, tranſmitted to the king's proc- 
VOL, I. „ | ror 


ciple of convoy a principle which cannot now come 


on this principle are adduced; it is ſubmitted that 


appear to the Court upon the original evidence; it 
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tor from the office. of the Britiſb ſecretary of ſtate for 


the foreign department. On the part of the $weges 


| ſome atteſt ations and certificates have been introduced, 


but all of them applying to collateral matter, none te- 
lating immediately to the facts of the capture. 
On this evidence the Court has to determine this moſt 
important queſtion; for its importance is very ſenſibly | 
felt by the Court. I have, therefore, taken ſome 
time to weigh the matter maturely; I ſhould regret 


much, if that delay has produced any private incon- 


venience; but I am not conſcious (attending to the 
numerous other weighty cauſes that daily preſs upon 
the attention. of the Court,) that I have interpoſed 
more time in forming my judgment, than was fairly 
due to the importance of the queſtion, and to. the 
magnitude of the intereſts involved in it. 

In forming that judgment, I truſt that it has not 
eſcaped my anxious recolleftion for one moment, | 
what it is that the duty of my ſtation calls for from | 


. me;—namely, to conſider myſelf as ſtationed here, 


not to deliver occaſional and ſhifting opinions to ſerve 
preſent purpoſes of particular national intereſt, but to 
adminiſter with indifference that juſtice which the lay 
of nations holds out, without diſtinction to inde- 
pendent ſtates, ſome happening to be neutral and 
ſome to be belligerent. The ſeat of judicial authority 
is, indeed, locally here, in the belligerent country, ac- 
cording to the known law and practice of nations: 
but the law itſelf has no locality.— It is the duty of 
the perſon who fits here to determine this queſtion 
exactly as he would determine the ſame queſtion if 
ſitting at Stoctholm; — to aſſert no pretenſions on the 
part of Great Britain which he would not allow to 
Swegen in the ſame circumſtances, and to impoſe no 

| duties 
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duties on Sweden, as a neutral country, which he 
would not admit to belong to Great Britain in the 
fame character. If, therefore, I miſtake the law in 
this matter, I. miſtake that which I conſider, and 
which I mean ſhovld be conſidered, as the univerſal 
law upon the queſtion; a queſtion regarding one of 
the moſt important rights of belligerent nations rela- 
tively to neutrals, 

The only ſpecial" conſideration which I ſhall notice 
in favour of Great Britain (and which I am entirely 
deſirous of allowing to Sweden in the fame or ſimilar 
circumſtances) is, that the nature of the preſent war 
does give this country the rights of war, relatively to 

neutral ſtates, in as large a meaſure as they have been 
regularly and legally exerciſed, at any period of mo- 
dern and civilized times. Whether I eſtimate the 
nature of the war juſtly, I leave to the judgment of 
Europe, when 1 declare that I conſider this as a wat 
in which neutral ſtates themſelves have an intereſt 
much more- dire& and ſubſtantial than they have in 
the ordinary, limited, and private quarrels (if I may 
ſo call them) of Great Britain and its great public 
enemy. That I have a right to advert to ſuch con- 
ſiderations, provided it be done with ſobriety and 
truth, cannot, I think, reaſonably be doubted—and 
if authority is required, I have authority—and not 
the leſs weighty in this queſtion for being Swediſh au- 
thority I mean the opinion of that diſtinguiſhed per- 
ſon, one of the moſt diſtinguiſhed which that country 
(fertile as it has been of eminent men) has ever pro- 
duced, I mean Baron Puffendorff (a): the paſſage to 


y Pfade was not actually born in Sweden, but is uſually W 
ed and allowed as a writer of that country, from his employment 
in it under the king of Saorden. The great work on which. hĩs fame 
ie principally built, was given to the world during his refidence in it. 
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The which I allude is to be found in a note of Sarnia $, 
on his larger work, L. viii. c. 6, / 8. Puffendo ff 
| Juexnth, had been conſulted in the beginning of the preſent 

century, when England and other ſtates were engaged 


in the confederacy againſt Louis XIV. by a lawyer 
v pon the continent, Groningius, who was deſirous of 
ſupporting the claims of neutral commerce, in a 
treatiſe which he was then projecting. Puſendorff 
concludes his anſwer to him in theſe words: 

* am not ſurpriſed that the northern powers ſhould 
conſult the general intereſts of all Europe, without re- 
gard to the complaints of ſome greedy merchants, who 

rare not how things go, provided they can but ſatisfy 
their thirſt of gain. Thoſe princes wiſely judge that it 
would not become them to take precipitate meaſures, 
whilſt other nations are combining their whole force to 
reduce within bounds an inſolent and exhorbitant power 
which threatens Europe with ſlavery, and the proteſtant 
religion with deſiruftion. This being the intereſt of the 
northern crowns themſelves, it is neither juſt nor neceſ- 
ſary that, for-the preſent advantage, they ſhould inter- 
rupt ſo ſalutary a deſign, eſpecially as they are at no 
expence in the affair, and run no hazard.” -In the 
opinion, then, of this wiſe and virtuous Swede, the 
nature and purpoſe of a war was not entirely to be 
omitted in the conſideration of the warrantable exer- 
Ciſe of its rights, relatively to neutral ſtates, —His 
words are memorable :—I do not over-rate their 
importance, when I pronounce them to be well entit- 
led to the attention of his country. 

It might likewiſe be improper for me to pals en- 
tirely without notice, as another preliminary obſerva- 
tion, (though without meaning to lay any particular 


ſtreſs upon it,) that the tranſaction in queſtion took 
place 
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place in the Britiſh channel, cloſe upon the Britiſh 
coaſt, a ſtation over which the Crown of England 
has, from pretty remote ' antiquity, always aſſerted 


ſomething of that ſpecial juriſdiction which the ſove- 
reigns of other countries have claimed and exerciſed 
over certain parts of the ſeas adjoining to their coaſts. 

In conſidering the caſe, I think it will be adviſable 
for me, firſt, to ſtare the facts as they appear in the 
evidence; ſecondly, to lay down the principles of law 
which apply generally to ſuch a ſtate of facts; thirdly, 
to examine whether any ſpecial circumſtances attended 
the tranſaction in any part of it, which ought in 
any ,manner or degree to affe& the application of 
theſe principles. 

The facts of the capture are to be learnt only from 
the captors ; for, as I have obſerved, the claimants 
have been entirely ſilent about them, and that ſilence 
gives the ſtrongeſt confirmation to the truth of the ac- 
counts delivered by the captors. ; 

The atteſtation of Captain Lawford introduces and 


verifies his log-book, in which it is ſtated, that after | 


the meeting of the fleets he ſent an officer on board 
the frigate to inquire about the cargoes and deſtination 
of the merchantmen, and was anſwered, © that they 
were Swedes, bound to different ports in the Mediter- 
ranean, laden with hemp, iron, pitch, and tar.“ 
Upon doubts which Captain Lawford entertained re- 
ſpecting the conduct he ſhould hold in a ſituation of 
ſome delicacy, he diſpatched immediately a meſſenger 
to the Admiralty, keeping the convoy in his view; 
and having received orders from the Admiralty by the 
return of his meſſenger to detain theſe merchant ſhips 


and carry them into the neareſt — port, he ſent 
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Sir Charles Lindſay eo Capt. Raper to communicate 
them in the civileſt terms to the Swediſb commodore, 


who ſhewed his ĩnſtructions to repel force by force if any 


attempt was made to board the convoy, and declared that 
he ſhould defend them to the laſt. The crew of the 
Swediſp frigate were immediately at quarters, matches 
lighted, and every preparation made for an obſtinate 
reſiſtance; and the ſignal was made on board the 
Britiſh ſquadron to prepare for battle. In the night, 
poſſeſſion was taken of moſt of the veſſels, the Swediſh 
frigate making many movements, which were nar- 
rowly watched by the Romney, keeping cloſe under 
his lee, lower deck guns run out, and every man. at 
his quarters. In the morning the Swediſh frigate 
hoiſted out an armed boat, and ſent on board one of 


the veſſels which had been taken poſſeſſion of, and 


took out by force the Britiſh officer who had been 
left on board, and carried him on board the frigate, 
where he was detained, The Swediſh commander 
ſent an officer of his own on board Capt. Lawford to 
complain that he had taken advantage of the night to 
get poſſeſſion of his convoy, which was. unobſerved 
by him, or he ſhould affuredly have defeaded them 
to the laſt, Upon further conference and repreſent- 
ation of the impracticability of reſiſtance to ſuch a 
ſuperior force, he at length agreed to go into Mar- 
gate Roads, and returned the Britiſh officer who had 
been taken out and detained on board the frigate, 
After the arrival in Margate Roads he lamented that 
he had not exchanged broadſides; ſaid that he did not 
conſider his convoy as detained, and ſhould reſiſt any 
further attempt to take poſſeſſion of them, 


Capt, 
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Capt. Raper ſtates, that on going on board the 
Swediſh frigate he found all the men at their quarters, 
and the ſhip clear for action; that the commodore 
ſhewed his orders and expreſſed his firm determination 
to carry them into execution, Capt. Lawford ſent a 
boat with an officer on board ſeveral of the convoy, to 
deſire they would follow into Margate Roads; their 
anſwer was, they would obey no one but their own 
commodore. | S 

Lieut. M*Dougal deſcribes i in like terms the mena- 
cing appearance and motions of the Swediſh frigate, — 
He was ſent to take poſſeſſion of veſſels which would 
not bring-to without firing at them. On his going 
on board one of them, the maſter declared that he 
had orders from his commodore not to give up the 
poſſeſſion of her to any perſon whatever, and repeat- 
edly drove away by force the Britiſh mariner, who, 1 
his order, took poſſeſſion of the helm. 

Mr. Coc kraft is another witneſs to the ſame effect, 
and Mr, Candiſh, the officer who was taken by force 
out of the Swediſh merchantman. Expreſſions of 
ſtrong reproach againſt the proceedings of the Exg- 
liſh were addreſſed to him, and the commodore pro- 
teſted, that if he had not been ſurpriſed he 2 
have defended his convoy to the laſt. 

What then do theſe atteſtations (uncontradicted at- 
teſtations) prove? To my apprehenſion they prove 
molt clearly theſe facts That a large number of veſ- 
ſels, connected all together with each other, and with 
a frigate which convoyed them, being bound to dif- 
ferent ports in the Mediterranean, ſome declared to 


be enemy's ports and others not, with cargoes conſiſt- 


Ing, Wende other things, of naval ſtores, were met 
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theſe veſſels by the Britiſb cruiſers, and that extreme 
violence was threatened in order to prevent it; and 


* 
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with, cloſe upon the Britiſb coaſt, by his Britamic 
majeſty” s  cruiſers—that a continued \ reſiſtance was 
given by the frigate to the act of boarding any of 


that the violence was prevented from proceeding to 
extremities only by the ſuperior Britiſh force which 
overawed it—that the act being effected in the night, 


by the prudence of the Britiſb commander, the pur- 
poſe of hoſtile reſiſtance, ſo far from being diſavowed, 


was maintained to the laſt, and complaint made that 
it had been eluded by a ſtratagem of the night — that 
a forcible recapture of one veſſel took place, and a 
forcible capture and detention of one Britiſb officer 


Who was on board her, and who, as I underſtand the 


evidence, was not releaſed till the ſuperiority of the 
Britiſh force had awed this Swearſp frigate into ams. 
thing of a ſtipulated ſubmiſſion. 

So far go the general facts. — But all this, it is ri, 


| might be the ignorance or perverſeneſs of the Swediſh 


officer of the frigate—the folly or the fault of the in- 


dividual alone. This ſuggeſtion is contradifted by 


Mr. Raper's log, which proves that the merchantmen 
refuſed to admit the Britiſh officers on board, and de- 
clared that they. would obey nobody but their own 
commodore; a fact to which Mr. M Dougal likewiſe 


bears teſtimony. It is contradicted ſtill more forcibly 


by the. two ſets of inſtructions, thoſe belonging to the 
frigate and thoſe belonging to the merchant- veſſels.— 
The latter have been brought into court by them- 
ſelves, and of the authenticity of the former there is 
no reaſonable doubt; for they are tranſmitted to me 


vpon the faith of one of the great public offices of the 


Britif 
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Britiſb government, and no perſon diſavows them, The 
and indeed nobody can diſavow them, becauſe they 
were produced by the Swediſh captain, who made no Fune ih, 
ſecret whatever of their contents. Something of a 
complaint has been indulged, that the orders from 
the Britiſh Admiralty have not been produced; a ſin- 
gular complaint, conſidering that they were never 
called for by the claimants, and they were not ordered 
by the Court; becauſe if the a& of the captors was 
Illegal, the orders of the Admiralty would not juſtify 
it; and the want of orders would not vitiate, if the act 
| was legal. No myſtery, however, was made about 
theſe ; for the communication of orders and in- 
ſtructions was mutual and unreſerved. It is ſaid that 
the inſtructions to the frigate are intended only againſt 
cruizers of Tripoli, and an affidavit has been brought 
in to ſhew that that government had begun hoſtilities 
againſt the Swedes, —T he language, however, of theſe 
inſtructions is as univerſal as language poſſibly can 
be; it is pointed againſt the“ fleets of any. nation 
whatever.” It is, however, ſaid that this was merely 
to avoid giving offence to the Tripoline government. 
But is the Tripoline government the only government 
whole delicacy is to be conſulted in ſuch matters? 
Are terms to be uſed alarming to every other ſtate, 
merely to ſave appearances with a government which, 
they alledge in the affidavit referred to, had already 
engaged in unjuſt hoſtility againſt them? There is, 
however, no neceſſity for me to notice this ſuggeſtion 
very particularly, and for this plain reaſon, that it is 
merely-a ſuggeſtion neither proved nor attempted to 
be proved in any manner whatever; and the res ge/ta 
completely proves the fact to be otherwiſe, becauſe it 
is 
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is clear that if it bad been ſo, che commander of 


the frigate muſt have had moſt explicit inſtructions 
to that effect. They could never have put fuch 
general inſtructions on board, meaning that they 
mould be limited in their application to one parti- 


cular State, without accompanying them with an ex- 


planation either verbal or written, which it was im- 
poſfible for him to miſunderſtand. Such explanation 
was the maſter- key which they muſt have provided 
for his private uſe: whereas nothing can be more 
certain than that he had been left without any ſuch 
reſtrictive inſtructions; he therefore acts, as any other 
man would do, upon the natural fenſe and meaning 


of the only inſtructions he had received. On this 


part of the caſe, therefore, the queſtion 1 is, What 1 is * 
that theſe general inſtructions purport'? | 

The terms of the inſtructions are theſe—they are 
incapable of being miſunderſtood: In caſe the 


commander ſhould meet with any ſhips of war of 


other nations, one or more of” any fleet whatever, 


then the commander is to treat them with all poſſible 


friendſhip, and not to give any occaſion of enmity ; 
but if you meet with a foreign armed veſſel which 
ſhould be deſirous of having further aſſurance that 
your frigate belongs to the king of Sweden, then the 


commander is by the Swediſh flag and ſalute to make 


known that it is ſo; or if they would nal any ſearch 
amongſt the merchant-veſſels under your convey, which 
ought to be endeavoured to be prevented as much 
as poſſible, then the commander is, in taſe ſuch thing 
ſhould be inſiſted upon, and that remonſtrances could 
not be amicably made, and that notwithſtanding your 


W comportment the merchant-ſoips ſhould never- 
-  thileſs 
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 theleſs be vinlently attacked, then violence muſt bt 9 
poſed againſt violence. Removing mere civility of 


expreſſion, what is the real import of theſe inſtructions? J i, 


Neither more nor leſs than this, according to my 
apprehenſion: — “ If you meet with the cruiſers of 
the belligerent lates, and they expreſs an intention, 
of viſiting and ſearching the merchant-ſhips, you are 
to talt them out of their purpoſe if you can; and if 
you can't, you are to figbt them out of it.” That is 
the plain. Exgliſb, and, I preſume, the plain n 
of the matter. 

Were theſe nfruſtions confined to the frigate, or 
were they accepted and ated upon by the merchant- 
men? That they were acted upon is already ſhewa 
in the affidavits which I have ſtared; that they were 
deliberately accepted,/appears from their own inſtruc- 
tions, which exactly tally with them. Theſe inſtruc- 
tions declare in expreſs terms, ** that all merchant- 
ſhips, during the time they are under convoy of his 
Majeſty's ſhips, are earneſtly forbidden to ſuffer the 
boats of any foreign nation to board them for the ſake 
of viſitation or Searching ; ; but in caſe ſuch boats'ſhew 
an intention of coming alongſide, the merchant-ſhips 
are to ſheer from them,” It appears from the at- 
teſtation that the obedience of theſe merchantmen 
outran the letter of their inſtructions, 

W hatever then was done upon this occaſion was 
not done by the unadviſed raſhneſs of one individual, 
but it was an inſtructed and premeditated act—an act 
common to all the parties concerned in it; and of 


which every part belongs to all; and for which all 


the parties, being aſſociated with one common intent, 
are legally and equitably anſwerable. | 
This 
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This being the a0 ſtate of the fact, it is pro- 
per for me to examine, 2dly, what is there legal ſtate, 
or, in other words, to what conſiderations they are 
juſtly ſubject according to the law of nations; for 
which purpoſe I ſtate a ſew principles of that ſyſtem 
of law which I take'to'be incontrovertible. 
iſt, That the right of viſiting and ſearching mer- 
chant-ſhips upon the high ſeas, whatever be the ſhips, 
whatever be the cargoes, whatever be the deſtinations, 
is an inconteſtible right of 'the lawfully commiſſioned 
cruiſers of a belligerent nation. I ſay, be the ſhips, 
the cargoes, and the deſtinations what they may, be- 
cauſe, till they are viſited and fearched, it does not 
appear what the ſhips, or the cargoes, or the deſtina- 
tions are; and it is for the purpoſe of aſcertaining 
theſe points that the neceſſity of this right of viſitation 
and ſearch exiſts. This right is ſo clear in principle, 
that no man can deny it who admits the legality of 
maritime capture ; becauſe if you are not at liberty 
to aſcertain by ſufficient inquiry whether there is pro- 
perty that can legally be captured, it is impoſſible to 
capture. Even thoſe who contend for the inad- 
miſſible rule, that free ſhips make free goods, muſt 
admit the exerciſe of this right at leaſt for the pur- 
poſe of aſcertaining whether the ſhips are free ſhips 


or not. The right is equally clear in practice; for 


practice is uniform and univerſal upon the ſubject. 
The many European treaties which refer to this right, 
refer to it as pre-exiſting, and merely regulate the 
exerciſe of it. All writers upon the Jaw of nations 
unanimouſly acknowledge it, without the exception 
even of Hubner himſelf, the great champion of neutral 


privileges. In ſhort, no man in the leaſt degree con- 
verſant 
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verſant in ſubjects of this. kind has ever, that I know 
of, breathed a doubt upon it. The right muſt un- 


queſtionably be exerciſed with as little of perſonal 
harſhneſs and of vexation in the mode as poſſible ; 


but ſoften it as much as you can, it is ſtill a right of 


force, though of lawful force - ſomething in the 
nature of civil proceſs, where force is employed, but 
a lawful force, which cannot lawfully be reſiſted. For 
it is a wild conceit that wherever force is uſed, it may 
be forcibly reſiſted; a lawful force cannot lawfully be 
reſiſted. The only caſe where it can be ſo in matters 
of this nature, is in the ſtate of war and conflict be- 
tween two countries, where one party has a perfect 
right to attack by force, and the other has an equally 
perfect right to repel by force. But in the relative 


ſituation of two countries at peace with each other, 


no ſuch conflicting rights can poſſibly coexiſt, 

2dly, That the authority of the Sovereign of the 
neutral country being interpoſed in any manner of 
mere force cannot legally vary the rights of a law- 
fully- commiſſioned belligerent cruiſer; I ſay legally; 
becauſe what may be given, or be fit to be given, in 
the adminiſtration of this ſpecies of law, to conſidera- 
tions of comity or. of national - policy, are views of 
the matter which, ſitting in this Court, I have no 
right to entertain. All that J aſſert is, that /egally 
it cannot be maintained, that if a Swediſb commiſ- 
ſioned cruiſer, during the wars of his own country, 
has a right by the law of nations to viſit and examine 
neutral ſhips, the King of England, being neutral to 
Seweden, is authoriſed by that law to obſtruct the exer- 
ciſe of that right with reſpect to the merchant-ſhips 


of his country. I add this, that I cannot but think 


that 
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chat if he obſtructed) it by force; it would very 
much reſemble (with all due reverence be it 


ſpoken) an oppoſition of illegal violente 10 legal 
right, Two ſovereigns may unqueſtionably agree, 
if they think fit, (as in ſome late inftances they 
have agreed (a),) by ſpecial covenant, that the 
preſence of one of their armed ſhips along with their 
merchant-ſhips ſhall be mutually underſtood to 
imply that nothing is to be found in that convoy of 


merchant- ſhips inconſiſtent with amity or neutrality; 


and if they conſent to accept this pledge, no third 
party has a right to quarrel with it any more than 
with any other pledge which they may agree mutually 
to accept. But ſureſy no ſovereign can legally 
compel the acceptance of ſuch a ſecurity by mere 
force, The only ſecurity known to the law of nations 
upon this ſubject, independent of all ſpecial covenant, 
is the right of perſonal viſitation and ſearch, to be 
exerciſed by thoſe who have the intereſt in making 


it. I am not ignorant, that amongſt the looſe doc- 


trines which modern fancy, under the various deno- 


minations of philoſophy and philanthropy, and I 


know not what, have thrown upon the world, it. has 
been within theſe few years advanced, or rather in- 
ſinuated, that it might poſſibly be well if ſuch a ſecu- 
rity were accepted. Upon ſuch unauthoriſed ſpecu- 
lations it is not neceſſary for me to deſcant: the law 
and practice of nations (1 include particularly the 


5 of Sweden when it * to be * 


r 


ä — 
— — — * i. i _ aa 
9 
——— —_— — »„— 
. , 


(a) It is made an article of treaty between America and Holland, 
an. 1782; Article 10. Mart. Tr. vol, ii. p. 255. 


give 
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give them no fort. of countenance; and until that law 
and practice are new-modelled in ſuch a way as rnay i 
ſurrender 'the known and ancient rights of ſome nations 
to the preſent convenience of other nations, (which 
nations may perhaps REMEMBER to forget them, when 
they happen to be theraſelves belligerent,) no re- 
verence is due to them; they are the ele ments of that 
ſyſtem which, if it is conſiſtent, has for its real pur- 
poſe an entire abolition of capture in war— that is, 
in other words, to change the nature of hoſtility, as 
it has ever exiſted amongſt mankind, and to intro. 
duce a ſtate of things not yet ſeen in the world, that 
of a military war and a commercial peace. If it were 
fit that, ſuch a ſtate ſhould be-introduced, it is at leaſt 
neceſſary that it ſhould be introduced in an avowed 
and intelligible manner, and not in a way which, pro- 
felling gravely to adhere to that ſyſtem which has for 
centuries prevailed among civilized: ſtates, and urging 
at the ſame time a pretenſion utterly inconſiſtent with 
all its known principles, delivers over the whole matter 
at once to eternal controverſy and conflict, at the 
expence of the conſtant hazard of the harmony of 
ſtates, and of the lives and fafeties of innocent in- 
dividuals. 

Idly, That che penalty for che violent contraven- 
tion of this right is the confiſcation of the property 
ſo withheld from viſitation and ſearch. For the proof 
of this 1 need only refer to Vattel, one of the moſt. 
correct and certainly not the leaſt indulgent of modern 
' Profeſſors of public law. In Book III. c. vii. fect. 
114, he expreſſes himſelf thus: © On ne peut empe- 
cher le tranſport des effets de contrebande, fi Jon ne 


viſite pas les vaiſſeaux neutres que Von rencontre en 
0 mer. 
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mer. On eſt donc en droit de les viliter. | . ad 


ques nations puiſſantes ont refuſe en differents tems de 


ſe ſoumettre à cette viſite, aujourd bui un vaiſtas 
neutre, qui refuſeroit de ſouffrir la viſite, ſe fertit con- 
damner par cela ſeul, comme etant de bonne priſe.” 
Vattel is here to be conſidered not as a lawyer merely 
delivering an opinion, but as a witneſs afferting"the 
fa&—the fact that ſuch is the exiſting practice of 


modern Europe. And to be ſure the only marvel in 


the. caſe is, that he ſhould mention it as a law merely 
modern, when it is remembered that it is a principle, 
not only of the civil law, (on which great part of 
the law of nations is founded ,) but of the private juriſ. 
prudence of moſt countries in Europe, — that a con- 
tumacious refuſal to ſubmit to fair inquiry infers all 
the penalties of conyicted guilt. Conformably to this 
principle we find in the celebrated French Ordinance 
of 1681, now in force, Article 12, * That every veſſel - 
Pall be good prize in caſe of refiſtance and combat; 
and Valin, in his ſmaller Commentary, p. 81, fays 
expreſsly, that although the expreſſion i is in the con- 
junctive, yet that the reſiſtance alone is ſufficient (a). 
He refers to the Spaniſb Ordinance 1718, evidently 
copied from it, in which it is expreſſed in the dif- 


junctive, in caſe of reſiſtance or combat.” And | 


recent inſtances are at hand and within view, in which 
it appears that Spain continues to act upon this prin- 
ciple. The firſt time in which it occurs to my notice 


— — 


(a) In ſome of the treaties of France this article is ati in- 
ſerted in the disjunctive. Tr. between France and the dutchy of 
Mecklenburg, Art. 18, an. 1779. Mart. Tr, vol. ii. p. 40. 
alſo between France and Hamburgh, an, 1769. 1 
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on the inquiries I have been able to make in the In- 
ſtitutes of our own Country reſpecting matters of this 


nature, excepting what occurs in the Black Book of 


the Admiralty (a), is in the Order of Council 1664, 
Article 12 (5), which directs, “That when any ſhip, 
= 


— 


— 


(a) «B, 7. Item ſe aucune nef ou veſſel de la ditte flotte a 


congie et pouvoir de admiral de paſſer hors de la flotte entour 
aucun meſſage ou autre beſongne, s'ilz encontrent ou trouvent 
aucuns veſſeaul x eſtranges ſur la mer ou en ports des ennemys, 


adonques ceulx de noſtre flotte doivent demander des maiſtres et 


gouverneurs de telz veſſeaulx eſtrangers dont ilz ſont et eulx 
bien examiner de leur charge enſemblement avecques leurs muni- 
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ments et endentures, et s'il eſt trouve aueune choſe de ſuſpicion 


en telz veſſeaulx que les biens ſont aux ennemys, qui ſont trouvez 


dedens les dits veſſeaulx avec leurs maiſtres et gouverneurs enſem- 


blement avecques les biens dedens icelle eſtants ſauvement ſeront 
amenees devant admiral, et illecques il eſt trouve qu'ilz ſont 
loyaulx marchants et amys ſans ſuſpicion de colerer, les biens 
ſeront a eulx redelivrees ſans eulx rien dommager, autrement 
ſeront pris avec leurs biens et raenſonnez comme la loy de mer 


veult et demande. 
« B. 8. Se aucunes de noz nefs ou veſſeaulx encontrent ſur la 


mer ou en ports aucuns autres veſſeaulx, qui facent rebelletees ou 
defenſe encontre ceulx de no nefs ou veſſeaulx, adoncques bien 
liſe a noz gents les autres comme Ennemys aſſaillir et par forte 
mayn les prendre et amener entierement, comme ilz les ont gai- 
gnez, devant Padmiral ſans eulx piller ou endommager, illec- 
ques de prendre ce que loy et couſtume de mer veult et de- 


mande, &c.“ 


6) During the ſtruggle for naval ſuperiority, which took place 


between the maritime ſtates of Europe, about the middle of the ſeven- 


teenth century, the pretenſion of reſiſting ſearch by the protection 
of convoy, was put forward with much caution, and apparently 
for the firſt time, by Chriftina queen of Sweden, Aug. 16, 1653. 


Art. 4th, * They ſhall in all poſſible ways decline that they, or 


VOL, I, Cc C any 
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met withal by the Royal Navy or other ſhip com- 
miſſionated, ſhall fight or make reſiſtance, the ſaid 
ſhip and goods ſhall be adjudged lawful prize,” — 
ſimilar 


— 


88 
— . 


* 


any of thoſe that belong to them be ſearched. For ſeeing they 


are only ſent to prevent all inconvenience and clandeſline deal. 
ings, it is expected that they may be believed, and ſuffered to 
pals and proceed on their courfe unmoleſted, with all ſuch things 
as are under their care.” —[t was reſtrained to neutral ports, 
Art. 6th, * And more eſpecially, ſor certain reaſons, it is our 
command, that our own men of war do chiefly, and in the begin- 
ing, ſteer their courſe to ſuch ports as are neutral in the Engliſh 
and Dutch war, till we give any farther direQions on that ac- 
count. However, without any hindrance to our own ſubjes, 
that intend to carry on their own free trade to England and Hol. 
land without convoy.” Thurlce's St. Papers, vol. i. p. 424. 
In 1655 it was taken up by Holland: They have a deſign 
to hinder the Protector all viſitation and ſearch ; and this by very 
ſtrong and ſufficient convoy; and by this means they will draw all 


trade to themſelves and their ſhips.” bid. vol. iv. p. 203. 


In May 1656 there happened an aQtual rencounter on this ſubject 
between a fleet of merchantmen from Cadiz, (Spain being then 
at war with Eng/and,) under the convoy of de Ruyter, with ſeven 
men of war, and the commodore of ſome Engliſh frigates. 
« Antwerp, We have certain news of the arrival of de Rayter 
in Zealand from Cadiz, from whence he brought ſtores of plate, 
moſtly belonging to merchants of this city ; he was met withal at 


| ſea by ſome Engliſb frigates, but finding themſelves too weak they 


let him go.” 16. vol. iv. p. 740. See alſo the particular ac - 


count of what paſſed, given by a Dutch officer to the States General: 


*« That upon de Rayter declaring that there was not any thing 


on board belonging to the king of Spain, they parted.” Jb. vol. iv. 
p. 730. It appears, however, that the arrival occaſioned great 


triumph in Holland and Flanders, and that the fleet was deeply 
laden with filver for the king of Spain, and the ſervice of his 


armies in Flanders, © De Ruyter brought in his own ſhip, and 


others 
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ſimilar article occurs in the Proclamation of 1672. 
I am aware, that in thoſe orders and proclamations are 


to be found ſome articles not very conſiſtent with the 
law 


— — 
— 


others in his fleet, the ſum of 20,000,000 (perhaps rials) of gold 
and filver, the greateſt part for the king of Spain's uſe and the 
merchants of Brabant and Flanders.” Ibid. vol. iv. p. 748. 732+ 
The 12th! article of the Engl. Ord. of 1664 . might perhaps be 
pointed againſt theſe pretenſions, 


In another letter in the ſame collection, 21ſt Sepr. 1657, from 
Nieuport the Datch Embaſſador in England. We find the ſubject 
of convoy was ſtrongly preſſed at that time, and reſiſted on the part 
of this country: © reſpecting ſecret articles,” concerning the viſi- 
tation of ſhips which are convoyed under the flag of the ſtate. I 
acquainted their Lordſhips, that of old all kings and ſtates had 
made a difference between particular ſhips failing upon their 
riſques and adventures and between ſhips of the ſtate andthoſe which 
paſs the ſea under their flag and protection. That their High and 
Mighty Lords were of an opinion that it does ſtrengthen the ſecurity 
of this ſtate, that the ſhips of the ſtate and officers ſhould be re- 
ſponſible, as it were, for the ſhips failing under their convoy; 
and that which I had propoſed in my laſt memorandum con- 
cerning the ſame on behalf of their High and Mighty Lords was 
no new thing, but that plan had been moſt commonly propoſed on 
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all the treaties ſince the year 1651, in that manner that without 


regulating the ſame according to the ſaid articles, the troubles 
at ſea, whereof I had ſo often complained, could not be removed 
and prevented, and I alleged ſeveral examples. Upon which 
now one then the other of the ſaid three Lords“ replied, and 


did very much inſiſt, that it could not conſiſt with their ſecurity; 


that they could not nor oxghr to truſt ſo much to particular 
captains at ſea; that it would be an introduction and en- 
couragement to diſaffected perſons to aſſiſt the enemy, and 
urged eſpecially that in no former treaties any ſuch articles were 
found, and that their High and Mighty Lords had no reaſon to 


* Toure, Welſely, Jenes. | 
CC 2 de ſire 
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law of nations as underſtood now, or indeed at that 
time; for they are expreſsly cenſured by Lord Claren. 
don (a). But the article I refer to is not of thoſe here: 


En, 


deſire now any ſuch novelty, I ſaid that the practice on this 
fide in regard of ſearching and viſiting ſhips without difference 
was a new thing, and that the inhabitants of the United Nether. 
lands, feeling the trouble and inconveniency of it, had reaſon 
to inſiſt that it may be rectiſied by a good regulation.” Vol. 6, 
p. 511. See alſo for the former conference, vol. 5. p. 663. 

It appears that ſo many objections had ariſen on the treaty 
propoſed on the part of Holland; that it was found neceſſary to 
form an entirely new projet. — Vol. 6. Page 523. 558. 

In a ſubſequent letter from the Hague, 3oth Nov, 1657, 
it appears that the treaty broke off on this difference: Le Sieur 
Nieuport n'eſt pas encore ici arrive, mais il eſerit auſſi d'avoir 
prins ſon conge. Il eſt fort croyable qu'il ne fera guere content 


d'avoir faille à achever le traite de la marine; nEanmoins, je 


m' imagine que la Hollande a preſent ne ſeroit pas fort marry de 
ne avoir pas acheve, pour ne ſe pas ofter la liberté de vifiter 
des memes en cette guerre contre Portugal.” Thurloe's St. Pap. 


vol. 6. p. 622. 


On the ſubjectof ſearch generally, without any expreſſed reference 
to convoy, there 1s this letter from Cromwell to General Montagu: 
The ſecretary hath communicated to us your letter of the 28th, 
by which you acquaint him with the directions you have given 
for the ſearching of a fluſhing and other Dutch ſhips, which (as 
you are informed,) have bullion and other goods aboard them 


belonging to the Spaniard the declared enemy of this ſtate. 
There is no queſtion to be made but what you have directed 


therein is agreeable both to the laws of nations and the parti- 


cular treaties which are between this commonwealth and the 


United Provinces, and therefore we deſire you to continue the 


ſaid direction, and to require the captains to be careful in doing 


their duty therein. 
« Hampton Court, 3oth Auguſt, 1657.” 


(a) Lord Clarendon's Liſe, p. 242. 
prehends; 


| 
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prehends; and it is obſervable that Sir Robert Wiſeman, 
then the King's Advocate General, who reported upon 
the Articles in 1673, and expreſſes a diſapprobation 
of ſome of them as harſh and novel, does not mark 
this article with any obſervation of cenſure, I am 
therefore warranted in ſaying, that it was the rule, and 
the undiſputed rule, of the Britiſb Admiralty, I will 
not ſay that that rule may not have been broken in 


upon in ſome inſtances by conſiderations of comity or 


of policy, by which it may be fit that the adminiſtra- 
tion of this ſpecies of law ſhould be tempered in the 
hands of thoſe tribunals which have a right to enter- 
tain and apply them; for no man can deny that a 
ſtate may recede from its extreme rights, and thar 
its ſupreme councils are authoriſed to determine in 
what caſes it may be fit to do fo, the particular captor 
having in no caſe any other right and title than what 


the ſtate itſelf would poſſeſs under the fame facts of 


capture, But I ſtand with confidence upon all fair 
principles of reaſon, —upon the diſtinct authority of 
Vattel, - upon the Inſtitutes of other great maritime 
countries, as well as thoſe of our own country, 
when I venture to lay it down, that by the law of 
nations, as now underſtood, a deliberate and continued 
reſiſtance to ſearch, on the part of a neutral veſſel to a 


lawful cruiſer, is followed by the legal conſequence of 


confiſcation. 


3. The third propoſed inquiry was, Whe:her any 
ſpecial circumſtances preceded, accompanied, or fol- 
lowed the tranſaction, which ought in any manner 
or degree to affect the application of the general 
principles ? 


ee The 
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— The firſt ground of exemption ſtated on the part 
— of the claimants is the treaty with Sweden 1661, ar- 
7%. ticle 12, and it was infiſted by Dr. Laurence, that al- 
though the belligerent country is authoriſed by the 

treaty to exerciſe rights of enquiry in the firſt in. 

ſtance, yet that theſe rights were not exerciſed in the 

manner therein preſcribed, It is an obvious anſwer 

to that obſervation, that this treaty never had in ity 
contemplation the extraordinary caſe of an armed 

vefſel ſent in company with merchatitmen for the very 

purpoſe of beating off all inquity and ſearch. On 

the contrary, it ſuppoſes an inquity for certain papers, 

and if they are not exhibited, or there is any other 

juft and ſtrong cauſe of ſuſpicion,” then the ſhip is to 

undergo fearch(a). Thetreaty, therefore, recogniſes the 

rights 


* 
— — — 
1 


(a) It is ſaid by Secretary Thurlee, in his conference with the 
Dutch ambaſſador, December 1656, * that the point of paſſes was 
very conſiderable to the ſtate, and that the ſame was never 
agreed to in any treaty with any dation, but lately to wech.“ 
Th. St. P. vol. 5. p. 653.— This ſeems to fix the date ftheir 
introduQion in prize matters, 

A ſimilar reference to the certificate of foreign magiltrates, 
with the ſame primary but inconcluſive credit aſcribed to them, 
appears to have been eflabliſhed in Denmark by Frederic II. in, 
1583, as a coſtom houſe regulation reſpecting the cuſtoms and 
Sund duties payable by foreign merchants—ſpeaking of abuſes, 
« we, not minding any longer to ſuffer the ſame, do therefore 
will that henceforth every man which uſes his trade of merchan- 
diſe and navigation through oor cuſtom towts and ſtreams do 
cauſe a certein and juſt brief of all the laden merchandiſes 
and goods to be comprehended in the certificates which he 
is to take under the ſeal of his magiſtrate, and deliver the ſame 


to our cuſtomers, with this warning, that if any man arrive there 
without 
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rights of inquiry and ſearch, and the violation of thoſe 
rights is not leſs a violation of the treaty than it is 
of the general law of nations. It is ſaid that the de- 
mand ought firſt to have been made upon the fri- 
gate: I know of no other rule but that of mere 
courteſy which requires this; for this extraordinary 
caſe of an armed ſhip travelling along with mer- 
chant-ſhips is not a caſus federis that is at all ſo pro- 


vided for in the treaty : however, if it is a rule, it was 


complied with in the preſent inſtance, and the - an- 
ſwer returned was, that * they were Swediſh ſhips 
bound to various ports in the Mediterranean, laden 
with iron, hemp, pitch, and tar.“ The queſtion then 
comes, what rights accrued upon the receipt of this 
anſwer? I fay, firſt, that a right accrued of ſend- 
ing on board each particular ſhip for their ſeveral pa- 
pers ; for each particular ſhip, without doubt, had 
its own papers: the frigate could not have them; 
and the captors had a right to ſend on board them 


to demand thoſe papers, as well under the treaty as 
under the general law, A ſecond right that accrued 
upon the receiving of this anſwer was, a right of de- 
raining ſuch veſſels as were carrying cargoes ſo com- 


—— 


—— 


without ſuch true and juſt certificate, and any hindrance and in- 
convenience do happen unto him in that reſpect, the ſhip being 
ſearched, that then he impute the ſame unto himſelf, and not 
unto us or ours; and if upon cau/e of ſuſpicion the ſhips ſhould be 
ſearched, notwithſtanding that a particular certificate had been 
delivered; and that in them more merchants“ goods ſhould be 
found than were comprehended in the certificates which were 
brought in, then not only thoſe goods, but the whole ſhip and 
goods, as being forfeited, ſhall be confiſcated and ſeized upon.” 
Promulged 1583. Rym. Fad. vol. xvi. p. $47 352. 

cc 4 poſed, 


- r = — — 


| 
| 
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poſed,” either wholly or in part, to- any ports of the 
enemies of this country's for that tar, pitch, and hemp, 
going to the enemy's uſe, are liable to be ſeized as 


contraband in their own nature, cannot, I conceive, be 


doubted under the modern law of nations; though 
formerly, when the hoſtilities of Europe were leſs 
naval than they have ſince become, they were of a 
diſputable nature, and perliaps continued fo at the 
time of making that treaty, or at leaſt at the time of 
making. that treaty which is the baſis of it, I mean 
the treaty in which Mhitlock was employed in the 


year 1656: for I conceive that Valin expreſſes the 


truth of this matter, when he ſays, p. 68. © De 
droit ces choſes,” (ſpeaking of naval ſtores,) 
« ſont de contrabande aujourd"'bui et depuis le 
commencement de ce ſiecle, ce qui n'etoit pas autre- 
fois neanmoins;” and Vattel, the beſt recent writer 


upon theſe matters, explicitly admits amongſt poſi- 


tive contraband, les bois et tout ce qui ſert a "a 
conſtruction et à Varmament de vaiſſeaux de guerre.” 
Upon this principle was founded the modern expla- 
natory article of the' Daniſh treaty, entered into in 
1780, on the part of Great Britain, by a noble lord (a), 
then ſecretary of ſtate, whoſe attention had been pe- 
culiarly turned to ſubjects of this nature. I am. 


therefore of opinion, that although it might be ſhewn 


that the nature of theſe commodities had been ſubject 
to ſome controverſy in the time of Whitlock, when 
the fundamental treaty was conſtructed, and that 
therefore a diſcreet ſilence was obſerved reſpecting 
them in the compoſition of that treaty and of the lat- 


* 


(a) The late Earl of Mansfield. 


ter 
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ter treaty derived from it, yet that the expoſition 
which the later judgment and practice of Europe has 
given upon this ſubject would in ſome degree affect 
and apply what the treaties had been content to 
leave on that indefinite and diſputable footing on 
which the notions then more generally prevailing 
in Europe bad placed it. Certain it is, that in the 
year 1750 the Lords of Appeal in this country de- 
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clared pitch and tar, the produce of Sweden, and 


on board a Swediſh ſhip bound to a French port, to 


be contraband, and ſubject to confiſcation, in the 
memorable caſe of the Med Good's Hjelpe. In the 
more modern underſtanding of this matter, goods of 
this nature being the produce of Sweden, and the ac- 
tual property of Swedes, and conveyed by their own 
navigation, have been deemed, in Britiſh Courts of 
Admiralty, upon a principle of indulgence to the 
native proqucts and ordinary commerce of that coun- 
try, ſubject only to the milder rights of pre-occu- 
pancy and pre-emption ; or to the rights of prevent- 
ing the goods from being carried to the enemy, and 
of applying them to your own uſe, making a juſt pe- 
cuniary compenſation for them, But to thele rights, 
being bound to an enemy's port, they are clearly 
ſubject, and may be detained without any violation 
of national or individual juſtice, Thirdly ; another 
right accrued, that of bringing in for a more deliberate 
inquiry than could poſſibly be conducted at ſea upon 
ſuch a number of veſſels, even theſe which profeſſed 
to carry cargoes with a neutral deſtination, Was 
there or was there not the juſt and grave ſuſpicion, 
which the treaty refers to, excited by the circum- 


ſtances of ſuch a number of veſſels with ſuch cargoes 
intended 
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intended to fail all along the extended coaſts of the 
ſeveral public enemies of this kingdom, under the 
protection of an armed frigate affociated with them 
for the very purpoſe of beating off by force all par- 
ticular enquiry ? But ſuppoſing even that there was 
not, is this the manner in which the obſervance of 
the treaty or of the law of nations is to be enforced ? 
Certainly not by the treaty itſelf; for the remedy' for 
infraction is provided in compenſations to be levied, 
and puniſhments to be inflifted upon delinquents by 
their own reſpective ſovereigns. Article 12. How 
ſtands it by the general law? I don't ſay that caſes 
may not occur in which a ſhip may be authoriſed by 

the natural rights of ſelf-preſervation to defend itſelf 
againſt extreme violence threatened by a cruiſer 
groſsly abuſing his commiſſion ; but where the ut- 
moſt injury threatened is the being carried in for in- 
quiry into the neareſt port, ſubject to a full reſpon- 
ſibility in colts and damages if this is done vexa- 
tiouſly and without juſt cauſe; a merchant veſſel has 
not a right to ſay for itſelf, (and an armed veſſel has 
not a right to ſay for it,) © I will ſubmit to no ſuch 
inquiry, but I will take the law into my own hands 
by force.” What is to be the iſſue, if each neutral 
' veſſel has a right to judge for itſelf in the firſt inſtance, 
whether it is rightly detained, and to act upon that 
judgment to the extent of uſing force? —ſurely no- 
thing but battle and bloodſhed, as often as there is 
any thing like an equality of force or an equality of 
ſpirit. For how often will the caſe occur in which a 
neutral veſſel will judge itſelf to be rightly detained? 
How far the peace of the world will be benefited by 
taking the matter from off its preſent footing and 


putting 
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putting it -upon this, is for the advocates of ſuch a 


meaſure to explain. I take the rule of law to be, 
that the veſſel ſhall ſubmit to the inquiry propoſed, 


looking with confidence to thoſe tribunals whoſe 
nobleſt office (and I hope not the leaſt acceptable to 
them) 1s to relieve, by compenſation, inconveniences 
of this kind, where they have happened through ac- 
cident or error ; and to redreſs, by compenſation and 
puniſhment, injuries that have been committed by de- 

ſign, | 
The ſecond ſpecial ground taken on the part of the 
claimants was, that the intention was never carried 
into act. And I agree with Dr. Laurence, that if 
the intention was voluntarily and clearly abandoned, 
an intention ſo abandoned, or even a flight heſita- 
tation about it, would not conſtitute a violation of 
right, But how ſtands the fact in the preſent caſe ? 
The intention gives way, ſo far as it does give way, 
only to a ſuperior force. It is for thoſe who give 
ſuch inſtructions to recollect, that the averment of 
an abandonment of intention cannot poſſibly be ſet 
up, becauſe the inſtructions are delivered to perſons 
who are bound to obey them, and who have no au- 
thority to vary, The intention is neceſſarily un- 
changeable ; and being ſo, I do not ſee the perſon 
who could fairly contradict me, if I was to aſſert 
that the delivery and acceptance of ſuch inſtructions, 
and the ſailing under them, were ſufficient to com- 
plete the act of hoſtility, However that might be, 
the preſent fact is, that the commander fails with 
inſtructions to prevent inquiry and ſearch by force, 
which inſtructions he is bound to obey, and which he 
is prevented from acting upon to their utmoſt _ 
| only 
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| only by an irreſiſtible force. Under ſuch circom- 


ſtances how does the preſumption of abandonment 
ariſe ? If it does, mark the conſequences : if he meets 
with a. ſuperior force, he abandons his hoſtile purpoſe; 
if he meets with an inferior force, he carries it into 
complete effect. How much is this ſhort of the or- 
dinary ſtate of actual hoſtility? What is hoſtility ? 
It is violence where you can uſe violence with ſuc- 
ceſs; — and where you cannot, it is ſubmiſſion and 
ſtriking your colours. Nething can be. more clear, 
upon the peruſal of theſe atteſtations, than that this 
gentleman abandoned his purpoſe merely as a ſub- 
dued perſon in an unequal conteſt, The, reſiſtance 


is carried on as far as it can be; and as? It can 
maintain itſelf no longer, fugit indignata. 


3. It is ſaid that the papers were not immediately 


taken poſſeſſion of nor proceedings inſtituted till long 


after the arrival in port. Theſe are unqueſtionably | 
irregularities; but I agree with the King's Advocate 
in maintaining, that they are not ſuch irregularities _ 


zs will deſtroy the Captor's right of Proceeding, for 


the Claimant had his remedy in the way of a Moni- 


tion. How theſe delays were occaſioned, whether in 


conſequence of pending negotiations, (as has been 


repeatedly aſſerted in the courſe of the argument,) I 


am not judicially informed. If ſuch negotiations 


ever exiſted, I may have reaſon perſonally to lament 


that they have proved ineffectual. But the legal con- 
ſequence of that inefficiency undoubtedly is, that the 


queſtion of law remains the ſame as if no ſuch nego- 


tiation had ever been thought of. 
4. It is laſtly ſaid, that they have proceeded only 
againſt the merchant - veſſels, and not againſt the 
frigate, 
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frigate, the principal wrong-doer, ' On what grounds 
this was done—whether on that ſort of comity and 
reſpe& which is not unuſually ſhewa to the immediate 
property of great and auguſt Sovereigns, or how 
otherwiſe, I am again not judicially informed; but 
it can be no legal bar to the right of a plaintiff to 
proceed, that he has for ſome reaſon or other declined 
to proceed againſt another party againſt whom he had 
an equal or poſlibly a ſuperior title. And as to the 
particular caſe of one veſſel which had obtained her 
releaſe and a re-delivery of her papers, the act of the 
Captors may perhaps furniſh a reaſonable ground of 


diſtinction with reſpect to her own ſpecial caſe ;. but 


its effect, be it what it may, is confined to her- 
ſelf, and can be extended no farther. 


[ am of opinion, therefore, that ſpecial circum- 
ſtances do not exiſt which can take the caſe out of 


the rule which is generally applicable to ſuch a ſtate 
of facts; and J have already ſtated that rule to be the 
confiſcation of all the property forcibly withheld from 
inquiry and ſearch, It may be fitting (for any thing 
that I know) that other conſiderations ſhould be in- 
terpoſed to ſoften the ſeverity of the rule, if the rule 
can be juſtly taxed with ſeverity ; but I have neither 
the knowledge of any ſuch conſiderations, nor autho- 
rity to apply them. If any negotiations have pledged 
(as has been intimated) the honour and good faith of 
the country, I can only ſay that it has been much 
the habit of this country to redeem pledges of fo 
ſacred a nature, But my buſineſs is merely to decide 
whether, in a Court of the Law of Nations, a pre- 
tenſion can be legally maintained which has for its 


purpoſe neither more nor leſs than to extinguiſh 
9 the 
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the right of maritime, capture in war; and to do 
this, how? by the direct uſe of hoſtile force on the 
part of a Neutral State. It 'is high time that the 


legal merit of ſuch a pretenſion ſhould be difpoſed of 


one way or other—it has been for ſome few years 
paſt preparing in Europe it is extremely fit that it 
ſhould be brought to the teſt of a judicial deeciſion: 
for a worſe ſtate of things cannot exiſt, than that of 
an undetermined conflict between the antient law of 
nations, as underſtood and practiſed for centuries by 
civiliſed nations, and a modern project of innovation 
utterly inconſiſtent with it; and in my apprehenfion, 
not more inconſiſtent with it, than with the amity of 
neighbouring States, and the perſonal ſafety of theit 
reſpective ſubjects. 


The only remaining queſtion which I have to con- 
ſider is, the matter of expences; and this I think 
myſelf bovad to diſpoſe of with as much tenderneſs 
as I can uſe in favour of individuals. It is to be ob- 
ſerved, that the queſtion itſelf was of an importance 
and delicacy ſomewhat beyond the powers of decifioti 
belonging to ſuch perſons —The authority of their 
country has been in ſome degree ſurpriſed in this 
matter—The Captors have been extremely tardy in 
proceeding to adjudication, Attending to all theſe 
conſiderations, I think the Claimants are clearly en- 


titled to have their expences charged upon the value 
of the property up to the time of the order for further 


proof. From that time the propeuy might have been 
withdrawn upon bail, and it is no anſwer to the 
Court to ſay that this gentleman or another gentleman 
did not think it adviſeable to commit their private 
fortunes in the extent of the ſecurity required. It is 

the 
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the buſineſs of foreign owners who have brought 
their ſhips and cargoes into ſuch. ſituations: of dif- 
ficulty, to find the means of relieving them when the 
opportunity can be uſed, I go ſufficient lengths in 
allowing expences for the further time in which orders 
could have been obtained from ' Sweden, and I fix 
this at the diſtance of two months from the order of 
further proof : and, condemning the ſhip and cargo, I 
direct all private adventures to be reſtored. 

This is the ſubſtance of what I have to pronaunce 


judicially on this caſe, after weighing with the moſt 


anxious care the ſeveral facts and the learned argu- 
ments which have been applied to them, I deliver 
it to my country—and to foreign countries—with 
little difidence in the rectitude of the judgment itſelf; 
I have ſtill more ſatisfaction in feeling an entire con- 
fidence in the rectitude of the conſiderations under 
which it has been formed. | 


Notice will be taken of the final decifion, in appeal, 


on this queſtion, when it is determined, in ſome future 
Number. 
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ERRATA To VOL. I 


Page 14. line 14. for Zacharia read Zacharie 


4. in marg. for Hazan and Earneſt read. Haaſum 
and Ernſt 


28, — 4. after although add a mixture of, and for effect 


read affect 
52. — antepenult, for 1692 read 1672. 
57. — 12. for Court read Courts 
68, — 12. for is read are 
86. — tramſpaſe Judgment, &c. to the top 27 the page 
141. — 15. for treat read meet 


„ — — 


112, — 20. for © ſhip as Dutch, read *« ſhip ſailed as 
Dutch and | 

223, — 18. for owner read owners 

283. — 16. for does not read does appear 

288. note for eſtis read iſtis 

289. marg. for or read on 

334. line 20. for could read would 

343. — 3, 6. read eatenus, navi, conſtet 


347. — 6. for when read and, and after that it when 
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| STANDING INTERROGATORIES, 
to.be adminiflered on behalf of Qur Fes. a 
| Lord. George the Third, by the Grace of 
God, of Great Britain, France and Ireland, 
King, Defender of the Faith. To all com- 
manders, - maſters, officers, mariners and 
other perſons found on board any ſhips ard 
 _ veſſels, which have been, or ſhall be ſeized or 
talen as prize by any of his Maje/!y's ſhips 
or veſſels of war, or by merchants' ſhips or 
veel, which have or Pall have commiſſions 
(TL. S.) or litters of marque and repriſals, concerning 
GEORGE R. fuch captured ſhips, veſſels, or any goods, 
| wares and merchandize on board the ſame, 
examined as witneſſes in ren. during 
: the preſent hoſtilities. 


er each witneſs be interrogated to every of the following 
queſtions, and their anſwers to each interrogatory written 


down. 


I. InTERROGATE. Where were you born, and where have 
you lived for theſe ſeven years laſt paſt? Where do you now live, 
and how long have you lived in that place? To what prince or 
ſtate, or to whom are you, or have you ever been a ſubject, and 
of what cities or towns have you been admiited a burgher or free- 
man, and at what time and in what manner were you admitted a 
burgher or freeman, and at what time and in what manner were 
you ſo admitted? How long have you reſided there fince you 
were admitted a burgher or freeman, or where have you reſided 
fince? What did you pay for your admiſſion ? Are you a married 
man, and if married, where do your wife and — reſide ? 


II. InTzzR06a72. Were you preſent at the time of whing 
and ſeizing the ſhip or her lading, or any-of the goods or mer- 
chandizes concerning which you are now examined? Had the 

vor. 1. DD ſhip, 
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ip, convernieg which you are now examined, any cata. 1 
What, and from whom? * | 


III. IALATOOCATS. In what place, latitude, or port, and 
in what year, month and day, was the ſhip and goods, concern - 
ing which you are now examined, taken and ſeized # Upon what 
pretence and for what reaſons were they ſeized.? Into what place 
or port were they carried, and under what colours did the ſaid ſhip 
ſail ? What. other colours had you on board, and for what reaſon 
bad you ſuch other colours ? Was any reſiſtance made at the time 
when the ſaid ſhip was taken; and if Vea, how many guns were 
fired, and by whom, and by what ſhip. or ſhips were you taken ? 
Was ſuch veſſel a ſhip of war, or a veſſel acting without aby com- 


miſſion, as you believe? Were any ch and 18 N in ſight 
at the =_ of the capture 


IV. IoTzn2OGATE, What is the eat i 
wander of the ſhip or veſſel taken? How long have you know © 
the ſaid maſter, and who appointed him to the command of the 
{aid ſhip? Where did ſuch maſter take poſſeſſion of her, and at 
what time, and what was the name of the perſon who delivered 
the poſſeſſion to the ſaid maſter? Where doth he live? Where is 
the ſaid maſter's fixed place of abode? If he has no fixed place of 
abode, then let him be sſked, Where was his laſt place of abode, 
and where does he generally reſide? How long has he lived there? 

Where was he born, and of whom is he now a ſubjeQ?'Iz he 
married, if yea, where does his wife and family reſide ? 


V. IxTERROOATE. Of what tonnage or burthen is the ſhip 
Which has been taken? What was the number of mariners, and 


of what country were the ſaid ſeamen or mariners ? Did they all 
come on board at the ſame port, or at different ports, and who 


ſhipped or hired them, and when and where? 


VI. InTzxROGATE. Had you or any of the officers or mati- 
ners belonging to the ſhip or veſſel concerning which you are no 
examined, any and what part, ſhare, or intereſt in the ſaid ſhip, 
or her ladipg? If yea, ſet forth who and what goods or intereſt 
you or they have? Did you belong to the ſaid ſhip or veſſel at the 
time ſhe was ſeized and taken? In what capacity did you belong 
to her ? How long have you known her? When and where did 
you firſt ſee 28 and where was ſhe built? a 


VII. 
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VII, IKA, What is the name of the ſhip? How 
long hath ſhe been ſo called? Do you know of any other name 
or names by which ſhe hath been called? If yea, what were 
they? Had ſhe any paſſport or ſea-brief on board, and from 
whom? To what ports and places did ſhe ſail during her ſaid 
voyage before ſhe way taken? Where did her laſt voyage begin, 
and where was the ſaid voyage to have ended ? Set forth the 
quality of every cargo the ſhip has carried tv the time of her cap- 
ture, and what ports ſuch cargoes have been delivered at ? From 
what parts and at what time, particularly from the laſt clearing 
port, did the ſaid ſhip fail, previoully to the capture? a 


VIII. Ix TER RO ATE. What ladiog did the ſaid ſhip carry 
at the time of her firſt ſ:tting ſail in her laſt voyage, and what 
particular ſort of lading and goods had ſhe on board at the time 
when ſhe was taken? In what year and in what month was the 
ſame put on' board? Set forth the different ſpecies of the lading 
and the quantities of each fort. 


IX, IxTERROGATE, Who were the owners of the Rip or 
veſſe], concerning which you are nov examined, at the time 
when ſhe was ſeized? How do you know that they were the 
owners of the ſaid ſhip at that time? Of what nation or country 
are ſuch owners by birth? Where do they reſide, and where do 
their wives and families reſide? How long have they refided 
there? Where did they reſide before, to the beſt of your know- 
ledge? To whom are they ſubje&? 


X. InTeRROGATE, Was any bill of ſale made, and by 
whom, to the aforeſaid owners of the ſaid ſhip; and if any ſuch 
was made, in what month and year? Where, and in the preſence 
of what witneſſes, was ſuch bill of ſale made? Was any and what 
engagement entered into concerning the purchaſe further than 
what appears upon the bill of ſale? If yea, was it verbal or in 
writing? Where did you laſt ſee it, and what is become of it? 


XI. IA TEA Aoc ATI. Was the ſaid lading put on board in one 
port and at one time, or at ſeveral ports and at ſeveral times, and 
at what ports, by name? Ser forth what quantities of each ſort 
of goods were ſhipped at each port. 


XII. InTeRxOGaTE. What are the names of the reſpective 


laders or owners, or conſignees, of the {aid goods ? What country - 
DBD2 men 
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wh ate they ? Where do they now live and carry « on their bog. 

| neſs or trade? How long have they reſided there? ' Where did 

5 they reſide before, to the beſt of your knowledge? And where 
were the ſaid goods to be delivered, und for whoſe real accbugt, 

riſk or benefit? Have any of the ſaid confignees or laders ay, 

and what intereſt, in the ſaid goods? If yea, whereon do you 

fodod your belief that they have ſuch intereſt ? Can you take upon 
yourſelf to ſwear that yol believe, that at the time of the tading 
the cargo, and at the preſent time, and alſo if the ſaid 
ſhall be reſtored and unladen at the deſtined ports, the goods ” 
do and will beloys ro the ſame Ts and to none others? 


X11. 1 How many bills of lading « were 6gned 
for the goods ſeized on board the aid ſhip > Were any of thoſe 
bills of lading falſe or colourable, or were any bills of lading 
ſigned which were different in any reſpe& from thoſe which were” 

on board the ſhip at the time ſhe was taken? What were the con» 


— other dill of lading, and what becamy of them? 


XIV. InTERROGATE. Are there, i in Great Britain, any bills 
of lading; invoices, letters or inſtruments, relative to the ſhip 
and goods concerning which you are now examined ? If yea, ſe 
forth where they are, and in whoſe poſſeſſion, and what is the 
purport thereof, and when they were * or ſent to this bak · 


dom? 25 | \ 


XV. InTerRoGaTE. Was there any rs al for 
the voyage in which the ſhip, concerning which you are now exa - 
mined, was ſeized and taken? What became thereof? When, 
where, and between whom, was ſuch charter. party made? What 


were the contents of it? 


XVI. InTzxrRocaTE. What papers, bills of ading, letrery, 
or other writings, were on board the ſhip at the time ſhe took her 
departure from the laſt clearing port, before her being taken as 
prize? Were any of them burnt, tern, thrown overboard, de- 
ſtroyed, or cancelled, concealed (5h BH to be concealed, 
and when, and by whom, and who was then preſent ? 


XVII. InTexROGaTE, Has the ſhip, concerning which you 
are now examined, been at any time, and when, ſeized as prize, 


ind condemned as ſuch? If yea, fot forth into what port ſhe was 
carried 
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cial; and by whom, and by what authority, or on what 10 
count ſhe was condemned . 


XVIII. InTERROGATE. Have you ſuſtained any loſs by the 


ſeiziag and taking the ſhip, concerning which yon are now exa- 
mined? If yea, in what manner do you compute ſuch, your loſs? 


Have you already received any indemnity, ſatizfaQtion, or promiſe 


of ſatisfaction, for any part of the damage which you have ſuſ- 


tained, or may ſuſtain by this capture and derention, and when, N 


and from whom ? 


XIX. INTERROGATE. 1 the ſaid ſhip or goods, or any, and 
what part, inſured ? If yea, for What voyage is ſuch inſurance 
made, and at what premium, and when and by what perſons, 
and in what country was ſuch inſurance made ? | 


XX. InTerROGATE. In caſe you had artived 8t your deſtined 


port, would your cargo, or any part thereof, on being unladen, 


have immediately become the property of the conſignees, or any 
other perſon, and whom? Or was the lader to take the chance of 
the market for the ſale of his goods ? 


XXI. Let each witneſs be Seca of the growth, produce, 
and manufacture of what country and place was the lading of the 
ſhip or veſſel, concerning which you are now examined, or any 
part thereof ? 


XXII. 8 Whether all the ſaid cargo, or any 
and what part thereof, was taken from the ſhore or quay, or re- 


moved or tranſhipped from one boat, barque, veſſel, or ſhip, (o 
another? From what, and to what ſhore, quay, boat, barque, 


veſſel, or ſhip, and when and where was the ſame ſo done? 


XXIII. InTERROGATE, Are there in any country, beſides 
Great Britain, and where, or on board any and what ſhip or ſhips, 
veſſel or veſſels, other than the ſhip and veſſel concerning which 
you are now examined, any bills of lading, invoices, letters, in- 
ſtruments, papers, or documents, relative to the ſaid ſhip or veſſel 
and cargo, and of what nature are ſuch bills of lading, invoices, 
letters, inſtruments, papers, or nen. and what are the con- 
Pe 


XXI v. INTERROGATE. Were any papers delivered out of 


the ſaid ſhip or veſſel, and carried away in any manner whatſo- 
DD 3 ever? 
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eder? And when, 121 55 whom, and to ie aid 10 Cot ; 
cuſtody, poſſeſſion, or power, do you believe the ſame now are? 


Xx. ride aTz. Was bulk broken during the voyage 
in which you were taken, or ſince the capture of the ſaid ſhip? 
And when, and where, by whom, and by whoſe _— "Ang for 
what purpoſe, and in what manner? rb | 


XXVI. "ANI ILY Were any paſſeagers on hoard the 
aforeſaid ſhip? Were any of them ſecreted at the time of the cap- 
ture? Who were the paſſengers by name ? Of what nation, rank, 
| Profeſſion, or occupation ? Had they any com miſſion ? For what 
purpoſe, and from whom? From what place were they taken on 
board, and when? To what place were they finally deſtined, and 
upon what buſineſs? Had any, and which, of the paſſengers-any 
and what property or concern, or authority, directly {indireQly, | 
regarding the ſhip and cargo? Were there any officers, ſoldiers, 
or mariners, ſecreted on board, and for what reaſon were they 
ſecreted ? Were any of bis Britannic Majeſty's ſubjects on board, 
or ſecreted or confined at the time of the capture? How long and 


why? 


XXVII. Peres. Were, _ are, all the paſſports, 
ſea briefs, charter-parties, bills of ſale, invoices and papers, 
which were found on board entirely true and fair? Or are any of 
them faiſe or colourable ? Do you know of any matter or circum- 
ſtance to affect their credit ? By whom were the paſſport: or ſea- 
briefs obtained, and from whom? Were they obtained for this 
ſkip only? And upon the oath, or affirmation of the perſons 
therein deſcribed, or where they were delivered to, or on behalf 
of the perſon or perſons who appear to have been ſworn, or o 
have affirmed thereto,' without their having ever, in fa, made | 

| any ſuch oath or affirmation? How long a time were they to laſt? 
Was any duty or fee payable and paid for the ſame? And is 
there any duty or fee to be paid on the renewal thereof? Have 
ſuch paſſports been renewed, and how often ? And has the duty 
or fee been paid for ſuch renewal ? Was the ſhip in a port in the 
country where the paſſports and ſea. briefs were granted ? And if 
not, where was the ſhip at the time? Had any perſon on hoard 
any let. paſs or letters of ſafe conduct ? If yea, from whom, and 
ſor what buſineſs? 


xxVII. 


(37) 


xxvin. InTzsrzOGATE. If it ſhould appear that there are 
in Ireland, or the Britiſh- American colonies, or in avy other place 
or country, beſides Great Britain, any bills of lading, invoices, 
inſtruments, or papers relative to the ſhip and goods, concerning 
which the witneſs is now examined; then interrogate, how wers 
they brought into ſuch place or country? In whoſe poſſeſſion are 
they, and do they differ from any of the papers on board, or in 
Great Britain, or Ireland, or elſewhere, and in what particular do 
they differ ? Have you written or ſigned any letters or papers, 
concerning the ſhip and her cargo? If yea, what was their por- 
port ? To whom were they written 2 ſent, and e is n : 
of them E. | 


XXIX. Ins olf. Towards what port or place was the 
ſhip ſteering her courſe at the time of her being firſt purſued and 
takcn? Was her courſe altered upon the appearance of the veſſel by 
which ſhe was taken? Was ber courſe at all times, when the weather 
would permit, directed to the place or port for which ſhe appears 
to have been deſtined by the ſhip papers? Was the ſhip before, 
or at the time of her capture, ſailing beyond, or wide of the ſaid 
place or port to which ſhe was ſo deſtined by the faid ſhip papers? 
At what diſtance was ſhe thzrefrom? Was her courſe altered at 
any, and what time, and to what other port or place, and for 


what reaſon ? 


XXX. ImTERROGATE. By whom, and to whom hath the ſaid 
ſhip been fold or transferred, and how often? At what time and 
at what place, and for what ſum or conſideration, bath ſach fum 
or conſideration been paid or ſatisfied? Was the ſum paid, or to 
be paid, a fair and true equivalent? Or what ſecurity, or ſecu- 
rities, have been given for the payment of the ſame, and by 
whom, and where do they live now? Do you know or believe 
in your conſcience, ſuch ſale or transfer has been truly made ? 
And not for the purpoſe of covering or concealing the real pro- 
perty ? Do you verily believe that if the ſhip ſhould be reſtored, 
ſhe will belong to the perſons now a ſſerted to be the owners, and 


to none others ? 


XXXI. InTexroGaTE. What guns were mounted on a board 
the ſhip, and what arms and ammunition were belonging to her ? 
Why was ſhe ſo armed? Were there on board any other guns, 
mortars, howitzers, balls, ſhells, handgranades, muſkets, carbinea, 


fyzees, halberts, ſpontoons, ſwords, bzycnets, locks for muſkets, 
va 4 flints, 


4 
* 


. or naval ſtores? Were any of ſuch warlike or naval] ſtores, or things, | 


3 7 


8 fliots, ram-rods, belts PTL DSI INN ponebes, Bun- 


powder, ſalt-petre, nitre, camp equipage, military tools, uni- 
forms, ſoldiers cloathing or accqutremevts, or any fort of warlike 


thrown over board, to prevent ſoſpicion at the time of the cap- 
ture? And were, and are any ſuch. warlike ſtares, before de- 


ſcribed; concealed on board under the name merchandize, or any 


other colourable appellation, in the ſhip papers? If yea, what are 
the marks on the caſcs, - bails and packages, in which they were 
concealed ? Are any of the before named articles, and which, for 
the ſole uſe of any fortreſs or garriſon in the port or place to - 
which ſuch ſhip was deſtined ? Do you know, or have you heard. 
of any ordinance, placart, or law exiſting, in ſuch Kingdom or 


| Nate, forbidding the exportatipn of the ſame by private perſons 
without licence? Were ſuch warlike or naval ſtores put on board 


by any public . When any t were | they put on 
board? 


xxxII. IvTiznz0caTs. What is the whole which you know 
or believe, according to the beſt. of your knowledge and belief, 


regarding the real and true property and deſtination of the ſhip 


and cargo, concerning which you are now examined, at the time 
of the capture? | 


- ADDITIONAL INTERROGATORIES, 
I. IxrEAZOc ATE. Did the ſaid ſhip, on the voyage in which | 


h ſhe was captured, or on, or during any, and what former voyage 


or voyages, ſail under the convoy of any ſhip or ſhips of war, or 
other armed veſſel or veſſels? If yea, interrogate for what reaſon 


or purpoſe did ſhe ſail under ſuch convoy? Of what force was or 


were ſuch convoying ſhip or ſhips? And to what ſtate or country 
did ſuch ſhip or ſhips belong ? What inſtructions or directions 
had you, or did you receive on each and every of ſuch voyages, 
when under convoy, reſpecting your ſailing of keeping in com- 


| Pany with ſuch armed or convoying ſhip or ſhips; and from whom 


did you receive ſuch inſlructions or directions? Had you any and 
what inſtructions or directions, and from whom, for reſiſting or 
endeavouring to avoid or eſcape from capture, or for deſtroying, 
concealing, or refuſing to deliver up your ſhip's documents and 


6 ek Or any and what other papers, that might be, or were 
| put 


— 


HD (I. $2 75 24 8 
put on board your ſaid ſhip ? If yea, interrogate particularly as 
to the tenor of ſuch inſtructions, and all particulars relating | 
thereto ? Let the witneſs be aſked if he is in poſſeſſion of ſuch in- 1 
ſtructioos, or copies thereof, and, if yea, let him be directed to 
leave the ſame with the examiner, to be annexed to bis depoſi- 5 
tion. 


II. InTE&RoGATE. Did the ſaid ſhip, during the voyage in 
+ which ſhe was captured, or on doing any and what former voyage 
or voyages, ſail to or attempt to enter any port under blockade by 
the arms or forces of any, and which of the belligerent powers ? „ 
If yea, when did you firſt learn or hear of ſuch port being ſo 
blockaded, and were you at any and what time, and by whom 
warned not to proceed to, or to attempt to enter ſuch blockaded 
port? What converſation or other communication paſſed thereon ? 
And what courſe did you purſue upon, and after, being ſo warned 
off? | | 8 
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